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INCO’S MEMORANDUM OF ARGUMENT IN RESPONSE TO THE PLAINTIFF’S
APPLICATION FOR LEAVE TO APPEAL
PART 1. OVERVIEW AND STATEMENT OF FACTS

1. In her Memorandum, the Applicant submits 39 questions for the Court’s censideration.

The affidavits tendered in support of the Applicant’s application submit 11 more questions.

2 None of the submitted questions give rise to any issue of national or public importance,

or amy important issue of law.! Many of the submitted questions do not even arise in this case.
A. Facts

3. The Applicant’s case against Inco was narrow and limited to a year 2000 announcement
of higher than expected nickel levels found close to the Respondent Ince’s refinery. The
Applicant claimed that Port Colborne’s residential property values were negatively affected by

the announcement.> However, propérty values were not affected.

4. The factual context is important. The facts, never contested and as found by both Courts
below, are incapable of establishing lability either for nuisance or under the strict liability
doctrine of Rylands v Fletcher (“Rylands™):

(a) Inco operated a nickel refinery from 1918 to 1984, a period of 66 years. Inco
emitted nickel in its daily operation. 97 percent of the nickel was emitted by 1960.
From 1960 to 1984, a further 3 percent was emitted.”

(b)  Inco always complied with relevant regulatory and environmental standards.”

(c) These nickel particles are not noticeable, and “have become part of the soil on
these properties [in Port C-:)lbome]”;-5

(d) Nickel is not dangerous per se:’

Supreme Court Act, R.8.C., 1985, c. 5-26, 5. 40(1).

Reasons of the Court of Appeal (Doherty, MacFarland 1I.A, and Hoy I.) at para. 22, Application for Leave
to Appeal (Ellen 8mith, Applicant) Materials (“Application™) Tab 3D, p. 118.

Trial Exhibit 4, Tab 709, “Soil Investigation and Human Health Risk Assessment for the Rodney Street
Community, Port Colborne” dated March 2002 [“March 2002 HIIRA”], Response to Application for Leave
o Appeal (“Response™), Tab 3B, pp. 38-39; McLaughlin Chisf, p. 1389, L. 5 —1. 25, Response, Tab 3A, p.
59. Wir. Dave McLaughlin (*McLanghlin®™) is of the Ontario Ministry of Environment.

Tiial Reasons at para. 333, Application, Tab 34, p. 99.

Trial Reasons at para. 76, Application, Tab 34, p. 28.



(8)  The air quality in Port Colborne has not been affected:’
()  The water quality in Port Calborne has not been affected;®

(8  The Applicant never alleged that the nickel in Port Colborne caused any risk to
" humzn health or well-being.” In any event, very extensive, peer-reviewed
scientific study confirmed this repeatedly.’®

5. In the lower Courts, the Applicant pursucd two theories of liability: nuisance and
Rylands."!

6. The common law as it has existed and continues to exist has well-setiled principles
regarding nuisance. Nuisance has two distinct branches, namely (1) material physical damage to
the plaintiff’s property, and (2) significant interference with the use and enjoyment of property
by one’s neighbour. As the Trial Judge put it,

“[75] Legal scholars and jurists have historically divided nuisance into
two distinet branches, namely (1) material physical damage to the
plaintiff’s property, and (2) significant interference with the beneficial
use of the-premises.”

7. Again, as the Trial Judge sfated: “In the present case, the plaintiff does not rely on the

second branch of nuisance as set out above. Rather, the plaintiff makes a claim based on the fitst

branch, material physical damage to property.”"

Trial Reasons at para. 54, Application, Tab 3A, p. 21. _ -

MeLaughlin Chief, p. 1493, IL. 4-29; McLanghlin Cross, p. 1523, 11. 23-28, Response, Tab 3C, pp. 65-66.

McLanghlin testified that over ten years of air monitoring data confirms that regardless of which cancer

risk standard is wsed (i.e. the standard of the World Health Organization, the United States Environmental

Protection Agency ot Environment Conada), the risk to residenis from nickel in the air in Port Colbome is.

no greater than the risk to residents in virtually any other Ontario community or city in Canada that does

not have a nickel refinery,

Absolutely no svidence was led that there was any effect on the water quality in the Town of’ Port

Colborne.

Reasons of the Court of Appeal at paras. 9, 58 and 62, Application Tab 3D, pp. 113, 136 and 138.

10 March 2002 HHRA, Response, Tab 3B, pp. 36-37; McLanghlin Chief, p. 1433, 1. 27 — p. 1434, 1. 17;
McLaughlin Cross, p, 1444, 11. 1-17; p. 1445, 1. 20 —p, 1446, 1. 12; p. 1604, 1, 20 - p. 1606, L. 20, Response
Tab 3C, pp. 60-64, 67-69, The Applicant implies that the nickel in the sofl in Port Colborne is carcinogenic
(paragraph 7 of her Memorandum). It has been conclusively determined that this is not the case,
McLanghlin confirmed that nickel oxide is only suspected to be a carcinogen if inhaled over extended
periods of time in high, workplace-type concentrations in indusirial environments. )

u She abandoned her claim jn negligence before trial. See Order of Cullity J. dated June 29, 2009, Resporse,

Tab 3D.



8. The Applicant was unable to establish any harm to the land. The nickel as it exists in Port
Colborne is harmless and not noticeable. The Applicant was not able to demonstrate that there
was any physical damage - let alone material physical damage - to the class members’ properties,
as was required by the theory of liability advanced in both Courts below.

9. The Applicant asserted strict liability under Rylands as a second theory of lisbility, The
same facts which caiised the Applicant to fail to establish nuisance also pertained to her failure to
establish sirict liability under Rylands. The Trial Judge found that nickel was not dangerous per
se. In addition, the Trial Judge found that Inco engaged in a lawful business operation in Port
Colborne for many years and provided gainful employment to many people, That business
operation regularly and lawfully emitted nickel as a consequence of its operations. ™

10.  These facts to do not meet the requirements of the Rylands strict liability test: non-natural

user of land and sudden or unanticipated escape of a dangerous substance.

11.  There is no issue of national public importance. There is no uncertainty about the
principles that underpin nuisance and Rylands. These are adaptable principles which have served
the Commonwenlth well from the earliest days of industry in the 18™ century to modern times,
including their application by this Court in Tock v. John's Metropolitan Area Board." These
torts are flexible concepts that readily apply io modern environmental concemns, including
contamination of land." This Cowt has provided a remedy to plaintiffs who have suffered
damages as a result of industrial emissions'® and this Court has denied leave to appeal in cases
involving these toris,” ‘

12
13
It}

Trial Reasons at para. 76, Application Tab 3A, p. 28.

Trial Rensons at paras. 54 and 333, Application Tab 3A, pp. 21 and 99,

Tockv. St. John's Metrapolitan Avea Bd, [1989] 2 S.C.R. 1181 [“Tock™], Respondent’s Authorities, Tab L.
To vnderscore that the principles of law engaged by the tort of nuisance are well established and flexible,
passages from Justice Mclntyre, as he then was, writing for the British Columbia Court-of Appeal in Reyal
Amme Hotel Co. Ltd. v. Village of Asherofi, [1979] B.C.J. No. 2068 (B.C.C,A.) at paras. 9-14, Applicant’s
Authorities, Tab V (referred to by this Court in Tock at pp. 1190 and 1192) age particalarly illustrative.
Reasons of the Court of Appeal at paras. 57-58, Application Tdb 3D, pp. 135 - 136.

St. Lawrence Cement Inc. v. Burrette, [2008] 3 S.CR. 392 [“St Lamwrence Cement”], Applicant's
Aushorities, Tab Z. 7

Yor examiple, Susan Heyes Inc. v. Vancowver (City), 2009 CarswellBC 1362, rev’d by 2011 BCCA 77,
leave to appeal refused by (2011);, B.C.A.C. 2010 [*Heyes”] (claimi for nuisance allegedly caused by
canstruction of Canada Line in Vancouver), Respondent’s Authorities, Tab J; Sutherland v, Canada (4-G),

Is
1s

7



12.  ‘There wete also no damages in this case, as real estate values in Port Colborne are the
same or better than comparable communities. As the Court of Appeal stated:

«, .the Claimants (Applicants) failed to establish any damages.”®

13, The approach to damages of both lower Courts was driven solely by the realities of the

real estate evidence, without any disagreement about applicable legal principles.

14.  The Trial Judge found that there was a 4.35 percent differential in the rate of real estate
price appreciation over 10 years (1999 - 2008) between the comparable communities of Port
Colborne and Welland. However, the Trial Judge identified an underlying “problem” with the
real estate data. When that “problem” is corrected, there is no differential in the. rise of property
values in Port Colborme as compared to Welland.”” None of the submitted questions raise any

new or important issue regarding the calculation of damages.

PART II. QUESTIONS IN ISSUE

15,  ©Of the 50 questions submitted by the Applicant in her factum and supporting materials,
the Applicant has put forward two broad overarching questions and four “key” legal jssues.2

The broad questions are:

2001 CarswellBC 1470 (5.C.), rev’d by 2002 CarswellBC 1531 (C.A.), leave to appeal refused by 2003
CarswellBC 1102 (5.C.C) (claim for damages for nuisance by property owners including diminution of the
value of their land which was alleged to arise from the operation of a new runway at the Vancouver
International Airport) Respondent’s Authotitigs, Tab K Chessie v. J.D. lrving Ltd., 1982 CarswellNB 48
(C.A.), leave to appeal refused by (1983), 47 N.R. 79 (note) (8.C.C.) (claim that fishing wharf the plamtiff
struek ‘when snowmobiling on a frozen river was a nuisance), Respondent’s Authorities, Tab D; Desrosiers
v. Sulliven, 1986 CarswellNB 74 (C.A), leave to appeal refused (1987), 80 N.R. 315 (note) (8.C.C.) (claim
for nuisance resulting from the odour emanating from a pig farm), Respondent’s: Authorities, Tab F;
Qosthoek v. Thunder Bay (City), 1994 CarswellOnt 632 (Ont. Gen. Div.), aff"d 1996 CarswellOnt 5113
(C.A.), leave to appeal refised [1996] 8.C.C.A. No. 577 (claim for nuisance in respect of sewer that
flooded homies), Respondent’s Authorities, Tsh T; Hoffinar v. Monsanto Canada Ine., 2005 CarswellSask
572 (Sask. C.A. [In Chambers]); af’d by 2007 CarswellSK 190 (C.A.), leave to appeal refused by 2007
CarsweslISK 190, [2007] 3 S.CR. % (note) (court declined to certify class action on the basis that the
pléadings did ot disclose a cause of action in muisance or Rylamds (among others)), Respondent’s

) Authorities, Tab-G. 7
8 Reasons of the Court of Appeal at para. 3, Application Tab 30, p, 112,
;3 Reasons of the Court-of Appeal at paras. 130-131 and 159, Application Tab 3D, pp. 166 and 176.

Applicant’s Memorandum of Argument at paras: 5 and 26, Application Tab 4, pp. 184 and 193.
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“- Canadians need a clear arnswer: what is actionable in the context of
chemical depositions on private lands?”*' — para, 3

““--- this appeal is the test case on which this Court can now opine on the
priority of these interests — what degree of contamination' or land
interferente must be tolerated and by whom?? - pard. 33 — [underlining
in the original]

16.  The Applicant’s four key legal questions, which encompass other questions, are:

(i) the threshold effect for liability in nuisance in the context of environmental or
contamination;

{ii)  the requirements for a “non-natural” use of land;

(i)  whether environmental statutory regimes ar¢ a complete code of liability; and

(iv)  whether property devaluation should be a recognized claim in nuisance.”?

17.  In specific response:

() On the facts of this case, there is no enviranmental “effect”. The nickel existing in
Port Colborne causes no harm to soil, air or water, and no harm or risk of harm to
human health, and the Applicant never alleged otherwise. Further, on the facts of
this case, there is no property devaluation. Accordingly, questions (i) and (iv) do
not arise in this case.

(b)  In Tock this Court provided a clear definition of what constitutes a “non-natural
use” to establish strict lability under the rule in Rylands. That definition was
applied by the Court of Appeal. There is no need for this Court to re-consider
guestion (if).

(c) No lower Court relied on environmental regulatory regimes 1o determine liability.
Accordingly, question (iii) does not arise in this case.

:; Applicant’s Memorandum of Argurient, Application Tab 4,p, 183.

23

Applicant’s Memorandum of Argument, Application Tab 4, p. 196.
Applicant’s Memorandum of Argniment at para. 5, Application Tab 4, p. 184.
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(d)  On these facts, the Applicant’s broad questiofis are academic and irrélevant.
18.  In addition, in specific respense to questions set out in the supporting affidavits:

(a)  The requirement to prove “material physical damages” in nuisance is well-settled,

and the lower Courts did not disagree on this point.

(b)  In the absence of nickel adversely affecting the use of property (not claimed or
proven) or health (not claimed or proven) the question of “stigma” does not arise,
particularly where the Applicant failed to prove any difficulty in selling property,
nor any difficulty in obtaining a mortgage and nor any property devaluation,

()  Any consideration of how Rylands should apply to “exira-hazardous™ activities is
irselevant to this case. The refining of nickel for 66 years is not an “exira-
hazardous™ activity. As well, neither Court confined Rylands to cases of single-

isolated releases; therefore, the point does not arise on the facts.

(@  The issue of “foreseeability” of damages was not argued or addressed in evidence
in the courts below,

19.  There is no “trigometric” property/tort/environment test thai needs delineation. There is
no “juridical triangulation™ of three discrete areas of law. There is no “juridical Richter Scale”
that is engaged, and no need fo assist the Court of Appeal for Ontario in looking through a

“juridical pair of binoculars”.
PART III. ARGUMENT
A,  TheéClaim

20.  The Applicant’s case rests on the assertion that an ammouncement of higher than expected
nickel levels found in the year 2000 generated public concern and controversy, which caused a

measurable negative effect on class members® property values. The Jawsuit was initiated in 2001.

21.  Periodically over the decades, the MOE collected air and soil samples from Port
Colbomne. As a result of the MOE's finding in 2000 of higher than expected soil nickel levels, it
decided that testing should be done in an area in Port Colborne immediately adjacent to the Inco
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refinery, known as the Rodney Street Area, Ultimately, the MOE found that 25 of approximately
7,000 properties in Port Colborne had nicke] levels exceeding 8,000 ppm (the intervention level
at which Inco was requited to clean up these properties). Inco remeved the soil from 24 of the 25
properties and replaced it with fresh soil. Tronically, the class representaﬁve}AppIiemu refused to
have her property remediated.*

22. The 3,000 ppm intervention level was determined by the MOE after extensive
independent scientific study. It was set based on leading edge science which assumed an
exposure to nickel as if a toddler below the age of five remained a toddler for 70 years and
consumed nickel by playing in the backyard handling and eating soil on a daily basis.” In other
words, it was set at a very precautionary level, well below any potential heulth risk %

23.  Several health studies have been done in Port Colborne. In 1981, the federal government
comuissioned a health study in which 1,000 homes were approached and gver 300 residents
participated. The study looked at, among other things, known health effects of nicke] and found
that Port Colborne residents “are generally healthy with no illnesses reaching abnormal levels”.”’

24.  1In addition, in 1997 the Public Health Department did a bealth study (updated in 2000).
This updated study performed a risk assessment in respect of nickel levels in the soils in Port
Colborne, and reviewed health statistics .of Port Colbome residents. The Health Study came 1o
the following conclusion:

In conclusion, based on multimedia assessment of potential risks, no
adverse health effects arc anticipated to result from exposure to nickel,
copper and cobalt, in the soils the Port Colborne area. Furthgrmore, the

" Reasons of the Court of Appeal at paras. 13-17, Application Tab 3D, pp. 114 — 116; McLaughlin Cross, p.
1630, 1. 17 —p. 1631, 1. '7; Smith Cross, p. 331, 1. 23 — p. 332, 1. 5; p. 354, L, 21 - p. 355, 1. 26, Response,

- Tdb 3C, pp. 70— 713 54 - 57.

B March 2002 HHRA, Response, Tab 3B, p. 36. _

= The Court-of Appeal found that the MOE explained that the 8,000 ppm intervention level was developed to
ensnre that all nickel exposure to residents and especially toddlers would not exceed a value that is “well

- below any potential healthrisk”, Reasons of the Court of Appeal af para. 16, Application Tab 3D, p. 115,

‘Trial Exhibit 4, Tab 145, “Health Study from Federal Government” dated 1981, Response, Tab 3B, p.33. -
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review of population healthi data did not indicate any adverse liealth
effects which may hiave resulted from environmental exposures.”

25.  Following 2000, extensive further health studies of Port Colborne residents have been
undertaken. In summary, they are as healthy as other Canadians, with no inerease in any health
risk due to nickel.”

26.  The Applicant failed to establish that, from 2000 to 2008 any property owner in Port
Colborme had any difficulty either selling their house or in obtaining a mortgage from any
financial institution.*

B. The Trial Judgment

(@)  Nuisance

27.  The Trial Judge determined that the placing of nickel particles on a neighbour’s property
constitutes physical damage. He did so apparently without regard to the amount of effect of the
particles:

“In the present case, the plaintiff does not rely on the second branch of
nuisance as set out above. Rather, the plaintiff makes a claim based on
the first branch, material physical damage to property. The plaimtiff
submits that Inco has acted so as to permit nickel particles to flow from
its operations onto class members’ properties. The mickel particles,
primarily in the form of nickel oxide, have hecome past of the soil on

” Trial Exhibit 4, Tab 209, MOE Information Sheet re. 1997 Health Report, Response, Tab 3B, p. 34;
McLaughlin Cross, p. 1379, 1. 11-17, Response, Tab 3C, p. 58.

» The CHAP Study, a componeni of the CBRA, first issued to the public in 2004 and finalized in 2009,
confirmed that the residents of Port Colborne are as healthy s any other community in Omtario and
Caugda, Tridl Exhibit 4, Tab 867, CHAP Studies A and C Infegration: A Report to the Technical
Subcominittee of the Public Lizison Committee for the City of Port Colborne, Final Report, March 10,
2009, Response, Tab 3B, p. 40 - 42.

Ms, Smith agreed that “despite being so involved with contamination issues and this proceeding, and
despite speaking with hundreds of class members [over the prior sight years]” that “[she did] nof have any
knowledge or information about any specific residents having difficulty ohtaining mortgages, loans or
finanging duc to contamivation on their properties”. Ms. Smith had no problem obtaining a mortgage on
her home to finance the purchase of another property in Purt Colbome, Smith Cross, pp. 310 — 320,
Response, Tdb 3C, pp. 43-53; David Atlin wa the only expert who studied mortgages in Port Colberne and

0

he testified that there was no evidence of any changes in mortgage financing following the year 2000, Atlin
Chief, pp. 1976, 1. 16 —p. 1978, 1. 6, Response, Tab 3C,'p. 72-74.



14

these properties. I accept the submission that this constitutes physical

damiiage to the class members’ properties.™'
28.  The logical consequence of the Trial Judge’s reasoning is that a defendant would cause
physical damage by depositing even one particle of any substance on a neighbour’s property.
Many normal activities would cause physical damage under such a test, including having

backyard barheques or driving cars which emit exhaust (containing nickel and other particles).

29.  Although “material” is an adjective qualifying physical “damages”, the Trial Fudge stated
that the physical damage was “material” because of its consequences, i.e. he found (erroneously)
there was a 4.35 percent differential over 10 years in the rate of appreciation of the market prices
in Port Colborne when compared to Welland, Between 1999 and 2008, Port Colborne’s property

values rose by 59.5 percent whereas Welland’s property values rose by 63.85 percent. The Trial
Judge failed to articulate any test for “materiality”.

30.  The Trial Judgs erroneously used the 4,35 percent price appreciation differential on three
separate occasions:

() asthe adjective to qualify physical damage as “material physical damage™;

@)  as the basis for causation, to explain why Port Colhome and Welland did
not have the same price appreciation over 10 years, even though he
recognized that the communities were not identical but only comparable;
and

(iii)  as the basis for the damages.

(b)  Rylands

31.  The Trial Judge found that the Rylands test was made out becanse nickel was a non-
natural substance given its importation to the refinery from elsewhere. Thus, on this reasoning,
nickel occurring naturally in Sudbury and being refined by Ince in Sudbury is not an “unnatural
substance™, but it is in Port Colborne.

A Trial Reagons at paras. 76 and 101, Application Tab 3A, pp. 28 and 35.
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32, The Trial Judge also found that although nickel is not a “dangerous substance per se”; it
has the potential to be dangerous.

33.  The Trial Judge found that the 66-year daily, repeated, known emissions from the Inco
refinery constituted an gseape sufficient to meet the non-natural user and nnanticipated escape
elements of the strict liability test.

{(c) Damages

34.  The Trial Judge found that Port Colbome and Welland were comparable communities for

the purposes of measuring any difference in price appreciation of real estate.

35.  He found that from 1999 to 2008 Port Colboine residential property values rose by 59.5
percent whereas Welland’s property values rose by 63.85 percent, a differential of 4.35 percent.
This equated to a loss on average of $4,514 per property which the Trial Judge multiplied by

7,965 Tesidential properties for a total damage assessment of $36 million.*

36.  In-arriving at the figure, the Trial Judge relied on the Municipal Property Assessment
Corporation (“MPAC™) data set which he found ranked ahead of the multiple listing sales
(“MLS”) data set.”® The MLS data set demonstrated that the Applicant failed to prove any
damages.

37. The MLS data set captures all actual sales of properties in both communities between
1999 and 2008 that are transacted over the system. 95 percent of all sales, and virtuaily 100
percent of arms® length sales, are transacted over the MLS system. The other approximately 5

percent Tepresent non-arms” length transactions such as sales between family members.

38.  The MPAC data set represents a notional valuation of all properties in Ontario regardless
of whether the property sold or did not sell. This MPAC data is derived through the application
of an undisclosed mathematical algorithm that values properties based on similar properties. The

2 Trial Reasons at pata, 298, Application Tab 34, p. 90.
A Trial Reasons at pare. 254, Application Tab 3A, p. 77.
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MPAC data set was updated in 1996, 1999, 2001, 2003, 2005 and 2008, A property’s MPAC

value is the value used for property tax assessments in Ontario.*

39.  In utilizing the MPAC data set, the Trial Judge noted a pr’oblem.35 In the residential
classifieation in Port Colborne in 1999, some 314 vacant building lots were reclassified as farm
properties. Because vacant lots are of low value, removing them from the tesidential
classification had the effect of raising the average valne of the Port Colbome residential
properties for 1999, the starting year for the measurement. By 2008 these vacant building lots
were once again put into the residential category for Port Colbome, thus lowering the average
property value for 2008, the end point of the measurement. This meant that the rate of properly

value increase between 1999 and 2008 was artificially depressed. This phenomenon was not
present in Welland.

40.  The Trial Judge averted to the problem regarding the exclusion of the building lots at the
beginning of the measurement period and the inclusion of the building lots at the end of the

measurement and accepted that a comparison would skew the results.>®

41.  The Trial Judge made an arbitrary partial adjustment that was not based on any expert
evidence to reduce the pure differential of 5.9 percent to 4.35 percent. He acknowledged thatif a
[ull adjustment were made, even using the MPAC data, there was no difference in the rate of

appreciation of real estate values from 1999 to 2008 between Port Colborne and Welland.,

42,  On the MLS data, there was also no difference for that 10 year period — in fact, Port
Colborne outpeiformed Welland,

Reasons of the Court of Appeal at para. 126, Application Tab 31D, p, 164 - 165,
Trial Reasons at para. 2355, Application Teb 3A, p. 77.
Trisl Reasons at paras. 255, 288 and 289, Application Tab 3A, pp. 77, 86-87.

35
36
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C.  The Reasons of thie Court of Appeal for Ontario

(a) Nuisance

43.  The Court of Appeal for Ontario began its discussion of the law by indicating that “the
distinction between physical damage nuisance and amenity nuisance [i.e. interference with use
and enjoyment] has been repeatedly applied by Courts in this Province™ 7

44,  The Court of Appeal determined that the facts of the case did not permit the Trial Judge
to find that nickel particles in the soil caused actual, substantial, physical damages to the
claimanits?’ lands.

“In. our view, a mere chemieal alferation in the content of soil, without
more, does not amount to physical harm or damage to the property. For
instance, many farmers add ferfilizer to their soil each year for the
purpose of changing, and enhancing, the chemical composition of the
soil. To constifute physical harm or damage, a change in the chemical
composition must be shown to have had some detrimental effect on the
land itself or rights assosiated with the use of the land "

45.  “The approach followed by the Trial Judge effectively removes any need to show that

Inco’s operation of its refinery caused any harm of any kind to the claimants” land.” **

46.  “The claimants did not join issue on the level at which nickel particles could be said fo
pose a risk to human health and wellbeing, but instead argued that concerns about potential risks
were in and of themselves sufficient to make Inco’s conduct an actionable nuisance if those
concerns affected property values. This strategy no doubt reflected the reality that the level of
nickel particles in the soil of the vast majority of the 7,000 properties covered by the class action
were well below anything that could possibly be regarded as posing a health risk.”*

47.  The Applicant argues at paxagraphs 35 and 36 of her Memorandum that the Court of
Appeal has introduced a personal injury requirement to the nuisance test. This argument
misconstrues this aspect of the Court of Appeal’s reasons. The Court of Appeal directed itself

0
|
39

40

Reasons of the Court of Appeal at para, 47, Application, Tab 3D, pp. 130 - 131.
Reasons of the Court of Appeal 2t paxa. 55, Application, Tab 3D, pp. 134 - 135.
Reasons of the Court of Apjieal at para. 59, Application, Tab 3D, pp. 136 - 137,
Reasons of the Coutt of Appeal at para. 62, Application, Tab 3B, p. 138.
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only to the particular facts of this case. Having failed to prove material physical damage, the
Applicant relied on concerns about potential health risks. The Court of Appeal found that mere
concern, without evidence of actual risk to health was insufficient to establish actual, substantial,
physical damage to'land in the context of this ease.

48.  As stated by the Court of .ﬁpp'eah “in our view, actual, substantial, physical damage to
the land in the context of this case refers to nickel levels that at least posed some risk to the
health or wellbeing of the residents of those properties. Evidence that the existence of the nickel
particles in the soil generated concerns about potential health risks does not, in our view, amount
to evidence that the presence of the particles in the soil cansed actual, substantial barm or
damage 10 the property. The claimants failed to establish actual, substantial, physical damage to
their properties as a result of the nickel particles becoming part of the soil. Without actual,

substantial, physical harm, the nuisance claim as framed by the claimants could not succeed "

49,  Thus, contrary to the Applicant’s assertion,”” the Court of Appeal did not say that adverse
health effects are necessary to establish nuisance in a case whetre environmental contamination is
alleged. Rather, the Court of Appeal said that as the Applicant framed hex case, the only possible

nuisance on the facts was adverse health effects, and this was not borne out on the facts.

50.  Both courfs below set out and applied the same well-settled legal principles regarding
nuisance. They only differed on how that law applied to the facts.

(b)  Rylgnds
51.  The Court of Appeal carefally addressed the existing law on the strict liability doctrine.
In particular, it accepted the formulation of the test stated by this Court in Tock:

“It is not every use to which land is put that brings into play that
principle [Rylands v. Fleicher]. It must be some special use bringing with
it inerensed danger to others and must not mevely be the ordinary use of

i Reasons of the Court of Appeal at para. 67 (emphasis added), Application Tab 3D, p. 140.

Applicant®s Memorandum of Argument at parss. 13,24, 35 & 36, Application Tab 4, pp. 187, 192 193 &
197.
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the land or such a use as is proper for the general betiefit of the
commumty

“The touchstone for the application of the rule in Rylands v. Fletcher is
Io be damage occurring from a user mappropnare to the place where it
is maintained (Prosser cites the example of the pig in the parlour). e

52. The Court of Appeal also found that the Trial Judge misused the term “non-natural vse”
as.a trigger fo impose liability. “If the characterization of a use as a non-natural one was ever tied
solely to whether the substance was found naturally on the property, it has long since ceased to
depend on the angwer to that single question,” “It is not, however, the law that anything that is
not found naturally on the property can be found subject to strict liability under Rylands v.
Flatcher if it escapes and causes damage.” “To decide whether a use is a non-natural one, the
‘ Court must have regard for the place where the use is made, the time when the usc is made, and
the manner of the use.” The Court of Appeal further noted that in Teck, the non-natural use
component was articulated as a “mle providing flexibility that would allow the rule to adjust to

changing patterns in society”.*

53.  The Court of Appeal also addressed the degree of dangerousness posed by the activity
and the circumstances surrounding the activity:

“Any industrial activity, and perhaps even more so a refinery, certainly
carries with it the: potential to do signifieant damage to surroundmg
properties if something goes awry. The claimants did not, however, in
our view, demonstrate that Inco’s operation of its refinery for over 60
years presented “an exoeptlonally dangerovs or mischievous thing” or
that the circumstances were “extraordinary or unusual”. To the contrary,
the evidence suggests that Inco operated a refinery in a heavily
industrialized part of the ¢ity in a manner that was ordinary and usual
and did not create risks beyond those incidental to virtually any industrial
pperation.. In our view, the claimants failed to establish that Inco’s
operation of its refinery was a non-natural use of its property.”*

54,  Finally, the Court of Appeal articulated the type of situation that Rylands is and has
always been meant to address: “an unnatural use of the defendant’s property and some kind of

8 Reasons of the Court of Appeal at para. 90, Application Tab 3D, p. 151.

Reasons of the Court of Appeal at para. 91 (enyphasis by the Court of Appeal for Ontarjo), Application Tab
3D, p. 151.

Reasons of the Court of Appeal at paras. 91 and 97, Application Tab 3D; p. 151 and 154,

Reasons of the Court of Appeal at para. 103, Application Tab 3D, p. 156.

45
46
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mishap or accident that results in damage”...not the “intended result of the activity undertaken by
the defendant”. In other words, the Rylaids rule does not apply 1o “escapes” that are permitted
by regulation and made in the ordinary course of business.’

53.  Accordingly, the Court of Appeal simply corrected errors by the Trial Judge in
interpreting and applying the law to the facts of this case, in a manner consistent with decades of
precedent regarding the application of Rylands.

(©) Pamages

56.  No issue of public importance is raised on damages. The Court of Appeal applied the
precedents of this Court, and recognized that “in reviewing damage calculations, appellate courts
generally defer to frial judges and, absent an error in principle, are reluctant to interfere”. The
Court then went on to state that the Trial Judge in this instance made -errors in principle in his

analysis of the evidence of the damages claimed,*®

57.  The Court of Appeal indicated “whether one uses the MLS data or the MPAC data,

properly corrected, the result is the same. The record conclusively demonstrates that the
claimants have suffered no loss.”

58.  Ultimately, the Court of Appeal found that the Trial Judge erred in principle in awarding
damages based on an arbitrary adjustment to address a problem in the MPAC data that the Trial
Judge acknowledged.*

39.  The Trial Judge calculated damages by measuriix_g the difference between the year 1999,
which excluded 314 vacant building lots, and 2008, which included the vacant building lots. The
Court of Appeal found that therec was *no question” that “the inclusion of these building lots as

" Reasons of the Comt of Appeal at para. 112. (emphasis added), Application Tab 3D, p. 159,

Reasonsof the Court of Appeal at para. 125, Application Tab 3D, p. 164, _
Reasons.of the Court of Appeal at para. 128 (emphasis added), Application Tab 3D, p. 165,
See paragraphs 34 - 42 above,

L)
30
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residential properties had the effect of lowering the average residential property value for Port
Colborne”. ™

60,  The Court of Appeal’s decision corrects this arbitrary adjustment, which was not based
on any evidence. The Court pointed out that when otie viewed all of the evidence, there is no

appreciable difference i real estate values between Posit Colberme and Welland:

“Exhibit 77 filed at tris]l semmarized the MPAC data and made
comparisons between Welland and Port Colborne for various years,
beginning in {996 and ending in 2008. In all of the comparisons save

one, Pert Colborne either outperforms or almost equals Welland in ferms

of property appreciation —even on apples to oranges comparisonis.”™

61.  “The role of building ots was crucial to the analysis. The very fact that the removal of
the building lots from the 2008 data virtually climinates the 5.9% gap between the growih of
housing values in Port Colborne and Welland means that the building lots cannot be ignored,
When an “apples to apples” comparison is made - with the building lets either included or not
included on both sides of the comparison —~ any difference in appreciation rates between the two
comparator communities disappears, or accrues in Port Colborne’s favour.”

62.  “In eur view, on this evidence, the Trial Judge ought to have either left the lots in for both
years being compared or rernoved them entirély. Only by doing so conld he legitimately compare

{he data for the two communities.”>*

63. In any event, a difference of 4.35 percent over 10 years between Port Colborne and
Welland is well within the range of variance of comparable but not identical communities over a

10 year period.

64.  In answer to the Applicant’s allegation at paragraph 47 of her Memorandum, the Cowt of
Appeal did not vacate the damage award “ignoring” evidence or in reliance on evidence not
tendered at trial. Based on the Trial Judge’s findings, the Court of Appeal rejected the plaintiff’s

3 Reasons of the Court of Appeal at paras. 130 and 131, Application Tab. 31D, p. 166.

= Reasons of the Court of Appeal at paras. 133 and 134, Application Tab 3D; pp. 167 — 168.
Reasons of the Court-of Appeal at para, 145, Application Tab 3D, pp. 171~ 172.
# Reasons of the Court of Appeal at para, 148, Application Tab 3D, p. 172.

]
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statistical evidence and related data as hopelessly flawed,” For the purpose of correcting the
error of the Trial Judge, the Court of Appeal did not rely on the defendant’s expert, Frank
Clayton, in any fashion. The only correction that the Court of Appeal made to the Trial Judge’s
MPAC damages calculation was to the Trial Fudge’s own partial, arbitrary adjustment to the
MPAC data

D. Analysis

65.  This case is not a “test case™ about “a juridical triangulation of three discrete arcas of law
into a singly nationally important case with a class actions ovetlay”. Neither property law nor
environmental law was raised nor engaged. To the extent that the subject matter of the case

touched on environmental or property issues, these were purely factual, not legal issues.

66.  Indeed, the Applicant herself made this same point when opposing the motion by the
Friends of the Earth (the “FOE”) to intervene before the Court of Appeal. In opposing FOE’s
intervention, the Applicant stated in her faetum: “This appeal is concerned solely with private
property rights”;> “The decision below was heavily fact-driven...”;”® “While the [the proposed
intervener] the FOE states that the legal issues engaged on this appeal “affect the interests of the
public as a whole’, such an assertion is misplaced”;” “..[N]or does this appeal involve an
inquiry into Canadian environmental law generally”;*® “While the FOE frames this appeal as one
which ‘includes the realization that our common future, that 6f every Canadian community,
depends on a healthy environment®, such assertions are irrelevant and unhelpful in disposing of
an appeal of a factually driven trial decision”.®!

67.  Among the 50 questions submitted by the Applicant and its supporters, # recurring theme
is the interplay between a polluted community and the regulatory regime. This is not an issue
taised in argument or by the facts of this case. Life has continued notmally in Port Colborne.

55
56
57

Reasons of the Colnt of Appeal st paras. 122 and 156, Application Tab 3D, pp. 163 and 175.

Reasons of the Couirt of Appeal at para, 152, Application Tab 3D, p, 173.

Factum of the Applicant on Friends of the Earth Motion for ntervener Status at the Ontario Court of
Appen] dated March 16,2011 (the “Applicant’s Intervention Factum”), at para, 1, Response, Tab-3D,p. 76.
Applicapt’s Intérvention Factun, at para, 3, Response, Tab 3D, p. 77.

Applicant’s Intervention Factum, at para. 22, Response, Tab 3D, p. 73.

Applicant’s Intervention Factum, at para. 26, Response, Tab 3D, p. 80.

Applicant’s Intervention Factum, at para. 37, Response, Tab 3D, p. 81.

58
59

[:34
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There were no findings that residents changed their ordinary activities, or had difficulty selling

their houses or obfaining mortgages. No indulgence was granted to Inco because for 66 years it
complied with all regulations. Indeed, the Court of Appeal did not agree that Inco operated “for
the general benefit of the community” so as to absolve it from: striet liability under the Rylands
mle. The factual premise of many of the questions posed is fictional.

68.

The Applicant suggests that there are five points of departure between six cases that the

Applicant asserts are relevant; but none of these are correct.%

(2)

(b)

(©

None of S5t Lawrence Cement, decided by this Court, Heves in the Court of
Appeal for British Columbia or Berendsen or Antrim in the Court of Appeal for
Ontario addressed the liability issue of the actionable threshold in nuisance when
contamination is alleged, or whether diminished property value is physical
damage to land. None have similar facts and all were resolved on different
theories of liability (being the other branch of nuisance, i.e. unteasonable
interference,” and -neg]i'gence.ﬁ"‘). In any event, these cases do not conflict, as they

do not even: deal with similar issues.

None of these cases state that compliance with statute “immunizes” a defendant
from liability, In any event, in this case neither the Trial Judge nor the Court of
Appeal found that Inco was “immune” because it had complied with statutory
regulations.

Tridan and Cousins deal with damages issues, and have no bearing. on the liability
issues at hand. In Tridan, liability was admitted, including the responsibility for

73

Heyes, Respondent’s Authorities, Tab J; Tridan Developments Ltd v. Shell Canada Products, (20001 O.1.
No. 1741 (SCJ), Applicant’s Authoritiss, Tab FF, rev'd by (2002), 57 O.R. (3d) 503 (C.A.), Applicant’s
Authorities, Tab BE; drtrim Truck Centre Lid. v. Ontario (Minister of Transportation), 2011 CarswellOnt
4064, 2011 ON.C.A. 419 [“Antrim”], Respondent’s Authorities, Tab A; Berendsen v. Ontario, 2009
CarswellOnt 7463,. 2009 O.N,C.A, 845 [“Berendsen”], Respondent’'s Authorities, Tab: B; 5t Lawrente
‘Cement, Applicant’s Authorities; Tab Z; and Cousing v. MeColl-Frontenac, 2006 CarswellNB §52, 2006
N.B.Q.B. 406 [“Coiisins”], Respondent’s Authorities, Tab E.

In St. Lawrence Cement, Heyes and Aritim, the plaintiffs alleged that the defendant’s activity was causing
an unreasenable interference with the use and enjoyment of the plaintiff's property: S8ee St Lawrence
Cement, ot paras. 17-79, Apphicant’s Authorities, Tab Z; Heyes, at paras. 36, 40 md 49, Respondent’s
Auwthorities, Tab J; Antrim, at paras, 80-83, Respondent’s Authorities, Tab A..

Berendsen, at para, 20, Respondent’s Authorities, Tab B,
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temediation and related costs.®® In Cousins, the plaintiff sought damages in
respect of a property that the Court found was econtaminated beyond
remediation.* These cases do not conlict on the appropriate level of remediation,
and even if they did, it is irrelevant as remediation was not an issue in this case.
Nor do the cases conflict on the proper way to quamtify environmental damages,
as they were quantifying different things: the cost of remediation and damages
where a property could nat be remediated.

69. A “class actions overlay” adds nothing to the analysis. As this Court has said, repeatedly,
and most recently in 2011, a class action is a procedural vehicle. Its use does not have the effect
of changing the substantive law applicable to individual actians.”’

70. In any event, the law is clear that class action cases can be brought in tort for

environmental harm caused by a defendant’s emissions. This was exactly the situation in St.
Lawrence Cement,"®

E. Conclusien

71.  The answers to both “key” questions (What is actionable? What degree of interference is
tolerable?)” on which leave to appeal is sought are harm and damages. Tort law has since its
inception focussed on providing a remedy for the damage caused by a defendant. In this case the
Applicant staked her claim on the theory that there was material physical damage to her land.

Harmless depositions of nickel causing no physical or other damage and causing no economic

Reasons of the Coirt of Appeal at para. 66, Application Tab 3D, p. 140.

Congins, at paras. 5 and 16, Respondent’s Authorities, Tab E.

Bou Malhab v. Diffusion Métromédia CMR Inc., 2011 CarswellQue 383, [2011] 1 5.C.R. 214 at para. 52,
Respondent’s Authorities, Tab C.

See also, Hollick v, Toronte (City), 2001 CarswellOnt 3577, [2001) 3 S.CR. 158 at paras. 33-37,
Respondent’s Authorities, Tab H whers the Supreme Court of Canada found that the plaintiff's proposed
claim in respect of emissions from 2 landfill met the identifiable clags and common issues requirements of
the test for certification under section 5(1) of the Class Proceedings Act, 1992, 5.0. 1992, c. 6 [the *CPA™],
butthat a ¢lass proceeding was nof the preferable procedure, primarily beeanse of the exdistenice of a Small
‘Claims Trust Fund that had been set up to address claims arising out of “ofi-site impact” of the landfill. The
Sapreme Court of Canada found that the case should not be certified, but specifically stated that this was
not becauss the certification requirements could never be met in an environmental tort case, but becatise of
the serious issues of preferability under section 5(1){d) ofthe CPA.

Sec paragraph 16 sbove.

66
67

k1)

L]
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damages do not fall within the ambit of tort law. Absent any harm and any damages, all of the 50

questions-posed for the Court to consider are academic and hypothetical.

PART IV. ORDER SOUGHT
72.  The Respondent respectfully requests that the applieation for leave to appeal be dismissed
with costs to the Respondent.

January 19, 2011 ALY, OF WHICH I8 RESPECTFULLY SUBMITTED

A xﬁvrmwﬁgs@

Alan T, Lenczner

Larry‘P Lowenstein

LauraK Fnc

Lawyers for the Respondent, Ingo Limited.
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PART V1. RELEVANT LEGISLATIVE PROVISIONS
Supreme Cowurt Act, B.S.C., 1985, c. 5-

0, 9, 40
Appeals with legve of Supreme Court

40, (1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or
other judgment of the Federal Court of Appeal or of the highest court of final resort in a
province, or a judge thereof, in which judgment can be had in the particular case sought to be
appealed to the Supreme Court, whether or not leave to appeal to the Supreme Court has been
refused by any other court, where, with respect to the patiicular case sought to be appealed, the
Supteme Court is of the opinion that any question involved therein is, by 1eason of its public
importance or the importance of any issue of law or any issue of mixed law and fact involved in
that question, one that ought to be decided by the Supreme Court or is, for any other reason, of .
such & pature or significance as to warrant decision by it, and leave to appeal from that judgment
is accordingly granted by the Supréeme Court.

R.S., 1985, c. $-26, s. 40;R.S., 1985, c. 34 (3rd Supp.), 5. 3;1990, c. 8, 5. 37.
Class Proceedings Act, 1992, 8.0. 1992, ¢. 6, 8. 5(1)
Certification

5. (1) The courtshall certify a class proceeding on & motion under section 2, 3 or 4 if,
(a) the pleadings ox the notice of application discloses a cause of action;

(b) there is an identifiable class of two or more persons that would be represented by the
representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issves;

(d) a class proceeding would be the preferable procedure for the resolution of the common
issues; and

(€) there is a representative plaintiff or defendant who,
(1) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing
the proceeding on behalf of the class and of notifying class members of the

proceeding, and

(tif)does not have, on the common issues for the class, an interest in conflict with the
interests of other class members. 1992, ¢. 6, 5. 5 (1).
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Court File No. 12023/01

S-"."IPERIOR COURT OF JUSTICE
THE HONOURABLE } MONDAY, THE 29ih
) .
MR. JUSTICE CULLITY ) DAY OF JUNE, 2009
o
BETWEEN:
WILFRED ROBERT PEARSON
Plaintiff
(Moving Party)
-and —
INCO LIMITED
Defendant
{Responding Party)

Proceeding under the Class Proceedings Act, 1992
ORDER
THESE MOTIONS made by the plaintiff for an order replacing the
representative plaintiff, amending the certification order, leave to file a Fresh As Amended
Staternent of Claim and by the defendant to compel the plainéiﬂ‘ to answer certain questions
. either refused or taken under advisement, were read this day at the Court Hotse, 361 University

Avenve, Toronto, Ontario.

ON BEING ADVISED of the conseni of the parties and upon hearing

submissions of counsel for the plaintiff and the defendant,

1. THIS COURT ORDERS that Wilfred Peatson (“Pearson” shall b replaced by
Ellen Smith (“Smith”) as the representative plaintiff in this action and that the title of

proceedings shall be amended to read as set out in Schednle “A” to this order,

TOR_PZEIBIAM2.
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2. THIS COURT ORDERS that Smith shall deliver her affidavit of documents by

no later than June 30, 2000 and shall be examined for discovery no later than Joly 13, 2009,

3. . THIS COURT ORDERS that the substitution of the repx:esentative plaintiff
referted to above in paragtaphs 1 and 2 shall continue to bind both Smith and the Class to the

_prior evidence given and admissions made by Pearson previously in this proceeding.

4. THIS COURT ORDERS that leave is granted to the plaintiff to file a Fresh as

Amended Statement of Claim in the form attached as Schedule “A™ to this order.

5. THIS COURT ORDERS that the certification order dated November 18, 2005
. (the “Certification Order”) is hereby amended to delete commoh issues 6(d), 6(g) and &(f) from.

the Certification Qrder.

6. THIS COURT ORDERS that the plaintiff's withdrawal of all claims in

negligence is on a without costs basis.

T. THIES COURT ORDERS that the class definition contained in the Certification

Order is hereby amended to read:
“Class™ or “Class Members” means:

All persons owning residential property since September 20, 2000 within
the area of the City of Port Colborne bowsded by Lake Exie to the south,
Neff Road/Michael Road to the east; Third Concession to_the north and

Cement Road/Main Street West/Hwy 58 to the west, or whete such a

TOR, MIZIRAULL
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15, THIS COURT ‘ORDERS that the plaintiff shall answer the following question,
arising out of the examination for discovery of Dr. Peter Tomlinson conducted on April 3, 2009,

by no later than July 15, 2009: 51.

16. THIS COURT ORDERS that the plaintiff shall answer the following guestions
arising out of the examination for discovery of Bill Berkhout conducted on April 16, 2009, by no
latex than July 15, 2009; 480-492,

17~ THIS COURT ORDERS that the plaintiff shall answer the following questions
arising out of the examination for discovery of Dr. Mark Thayer conducted April 23, 2009, by no

- later than July 15, 2009: 25, 30 and 55.

18. THIS COURT ORDERS that the plaintiff shall answer the following questidns :
arising out of the examination for discovery of Dr. Andrejs Skaburskis conducted on April 27,

2009, by no latex than July 15, 2009: 157, 158, 159, 160, 161 and 162.
19, THIS COURT ORDERS that:
(a) there be no costs of the plaintiff s motion; 7

(b) costs of the defendant’s motion on the matters set out above be reserved to the

trial judge.

TOR_P2Z:3824042.1
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HEALTH-STUDY IN FORT, COLBORNE -

Introduction . i
The iH.ealilsh.. Studyin Port dﬂbome was a project Mch w_aﬂ.
funded by the federal government in the SUMMER CANADA 1981_
. Eﬁudent employnent pProgran. The purpose of the project was to
atudy the "t}ealth‘ sﬁ'atus of the *éiﬁisans of Porv Colborné who -
have lived in the city for st least ten years. The p.m;]u;mt
also included an environwental, .BtudTy £6F the pirpose of infor-
m:i:ng the publie’about -tha possible -haa;l'i:h effects of polw
lutants which are comson 4n an iﬁdﬁs‘b&gﬁi aren, .
The following report is a description of the activities
- wndertaken by the project members as well as the results of ]
the hes)a:l.th suryey which was aﬁ;mini.stared by the students. .
:-R;esearch vwhich was completed throughout the sumie:;- may also
be fovnd on the followimg pages. S |



L3

33

of deaths eccurred bevween ‘the ages 6f 7h to 66¢ ‘
.The dargest percent.age ui‘ the populition wa aurwayed
were employed at the Imemuoml kel cpmpany. “The
second largest group waie. rat:l.red. The remainder of. m’ar
suweyed pnpulat:lon held jahs distributed around the * °

peninsula with the largest congentration in ‘thé Port
Colharne-Welland area. &

- . - *

Ey viewing the pravions charts and graﬁhs one muld

" probably come to the seme decisions ‘we have. Any further

comparison would not ‘be advisable since the errors of sur

surtey énd the differences ‘of Yhe two surveya we compared
wore qulte graat, .. . -7

‘mnclusion

In tha prav:l.ous tablea ami figures we ha-va found 'r»hat
the Health of the peaple in Port Colborme is satdsfactory
as cogppared to the health of Osnadians. 'ﬂg%q to a lack of

. - any eampar%hlg studies we are unable to maka &ei‘in;;ta

conclusions. The only stztement we can mitke' with some
apsixance iz that when. lqald:ng'at-' the heslth problems of
the residents of Fort Galbnr:'ze ve see that they are o
‘generally healt.hy m.th B 1J.J.nesses reach;l.ng nbmrmal
lwalse ' i ’
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Ontagio Ministry of the Environment®
~ 1998 Port Colborne Soil Sampling Survgy
Information Sheet

Intsaduction '

Inco Lid, ([NCO) operated & base metal refinery from 1blﬂ to 1984 imthe City of Port Colborne.
Atinosphesic emissions associsted with pver 65 years of nickel refining have resulted in most of the
predominate downsind area or areas nostheast of the facitity witkin the Port Colborne city Bimits haying
soil nickel concentrations that nat ouly exceed the Ontario background soil picket lovel but slso exceed
the earrant Ontario Ministry of the Environment soil remediation eriterion foy gickel, Smaller aceas of
the community also bove elevated soil concentrutions of cobilt and copper. informution hes been

determined through oumerous soil and plant surveys conducied by the Ontario !tﬁmsiry of the
. Environment betwazn 1972 and 1928,

The so0il remediation criterion for nickel, cuhnlt and coppey, dre baséd on ph owicity (plant cffects). .
Thie growth of sonie plant species may be advetsely affested by soil contamination that excesdsthese
critesion. Foliar injury, charactetistie of nicks] toxicity, was observed on sitver maple trecs in the:
immediate vicinity of YINCO during a visual survey of vegetation in 1998, Curréatly TNCO operatesa -
precious metal rdinm nad ecbelt reﬁnery in Port Colborns; neither of whith groduce significant

atmospheric sinisgions. Sinve refisery emissions bave been greatly reduced thisiinfury can-only be
related to uptaks of mckel from contaminated soil, :

In additdon 1o the soll and plant surveys, the Mizistry in corulmcnon with the Region of Mingern Health
Servicea Department, condueted n baalth risk assessment to dmrme if expogure to elevated soil nickel,
cobalt, and copper concentrations in Port Colbornoe sy result in the potential for adverse health effects.
The repornt from this 1997 study conctuded with the following statements. fin cpndlusion, bosed on a
witalii-media assessmens of poiential risks, no adverse haolth effects are onticipated (o resall from:
exposure (o Nickel, Copper or Cobalt, in soils in the Port Colborne ares. Fiythermors, the review of

population heolth data &id not inditate any adverse sealtk' z_ﬂ'em whick mqy Kave resulied from
environmenial ﬂ?omrﬂ )

The 1998 sofl suwcy did not find any new of more serions soil contmnstmn han _previous surveys. The
1998 stpdy was simply a more intensiva sampling program that resulted in g mors accurate
understanding of the extent of soil metal contaminetion in the Port Colborne agen. Therefors, the

environmental data on which the bealth risk study was conducied is sound, and the conclusions are
applicable 10 the results of the 1998 soil investigation, :

The attached series of qucstmns and answers provide additional information ml the most recent snil
survey conducted in your community.
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FINAL REPORT
Maurch 10, 2009

CHAP Studigg A and C lotegration: A Report to.the Technical Subcommnittes

of the Poublic Lisison Commiites for the City of Pori Colborne

Pauli N Corey, PhiD
?mt&sﬂlﬁ _
Associate Directox-of Eduvication
Dealls Lana School of Poblic Health
University of Tovonio

Naney Kreiger, PhD
Professor
Division Head of Epidemfology
Dalla Lana School of Public Headth
Unifversity of Toronto

Boug Templeton, Phly, MD
Professor
Department of Uaboratory Medicine and Pathobiology
Faculty of Medicloo
University of Toionta
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33 -Conclusions

In the CHAP C r@ort. the main resulis of the fests of the null hypotheses - that the observed
elevated ratios of hospital dlschnrges in Port Colbome ralative to two different comparison groups

are simply due to sanpling yariation - wm veported In Bxhibits 22 1o 39, These results are
swnmarized in Exhﬂuls 2and 3. ,

In Exhibit 2, the cum;pmmn group CC consisted of the 35 communities that were considered
stmhsﬁmlly similar to Port Colborne, Awmong the 158 ratios, 86 were reported as bemg significaritly
socmeconumla variables such ag the mean income of a community aad the: patcentage of residents
without a high scheol education, This adjustment reduced the poteniial biss in the comparison
between Port Colbomte and the 3% communities. A ratio less than 1.0 indicates that the perceniage

of Port Colborne residents who are discharged ot a hospitsl is less then the percentage of
residents from the comparison group. If the residents of Part Colborne were facing excess health
risks due to their exposum to chomicals of concem (COCs), one would aticipats that they would be
hospitalized for vasiots disenses mors frequently than rasidents not facing such exposures. That is,
we would expect the ratios of hospital dischasge rates to be greator than 1.0, Surprisingly, a much -
larger percentage of the significant ratios wem negative. Even mors surprising was the very large
proportion of significant resuliz (105 out of 158),

In Exhibit 3 of the: CHAP C sreport, the comparison group NG conyists of the 11 communities in the
Niagera Poninsla. Among the 158 ratios, 19 were teported ag being significantly less than 1.0 and
28 signifieantly greator than 1.0, 1fthe noll hypotheses were e, we wonld have expected abont 8
significant tind:ugs (158 x 0,05 = 7.9). Not only did we find many more (48) but again the
significant ratios wero both geeater tan 1.0 (29) wnd less thao 1.0 (19). This surprisingly large

percentage of significant findingy in both directions suggests thist hietsrogeneity was not adequsxely
accounted for in the analysis.

A dataset consisting of 338 CSDy (CG) besame available to us, Becnuse we were awaro of the
importance of thess findings to Part Colbome residents we chose to ra-smalyze the hospital

discharge data for cancet, acute mpim!orf infection, ischemio heart diseass and asthmia for the all”
age categories and for the fourage categaties used in the CHAP C report.

There wero no si_gmﬂcmﬂy elevated ratios for respiratory cancer using either the comparison group
of 338 communitiea or the comparison group. of 11 communitics. These results wera corroborated
hy the analysis of sancer incidence rates using the Oniario cancer regisiry dsta, No slausncally
's:gmﬁeam: elevated dischargs rates in Port Colbome rélative 1o the mean discharge rates in the 338
comparison communities were found afer adjustment for confounders. Not only was the osthma
dischorge tate iu Port Colbome not significantly elevated relative to the CG, but ihe pmtzcal
implication of the elevation would have been less than one extra hospital dlscharge per month in a
population of over 4000 persons under 20 years of aga,

There were no significant elevated ratlos i Port Colbome 1HD discharge rates when compm-ed to
, CG. Hawever, significant increnses in the hospital discharge rate for IHD among persons in Port

Colbome were foond for residénts 22-44 yeara of age, 65+ years of age, and people of all ages,
when comipared to the 11 cornmunities in the Niagara Peninsula,

Hospital discharge rate ratios reported in Table 15 for Disease of the Ciroulatory System, extracted
from Exhibits 28 to 29 in CHAP C, remiid wto that 1kie ratio is not greater tham 1. 0 for the combined
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category Dissases of the Circulatory System nor are they significently elevated for any of the mb
categaries except IHD.

TABLE 15 Adjusted Blachazge Rate Ratios Heported in CHAR G for
Different Catagorizations, Parta of the Clreulatecy
Hlasase S'y_st_‘_em Cakegory

CHAP C
_ - . €C NG
Hospltal Dischaxge Categories [m=35) {n=11}

liseazes of Circulatory System 390-45% 0.88 * 0,99

Ischemlc Heart Diseasa 410414  1.18 * 1,34 %
Aente Myoseaxrdial Tnfarction til_ﬂ_’ - 0.98 1.11
Heart Fallure 429 0.88 1.m
Cersbrovascular Diseass 430—438.  0.84 * 1.09

This phenomenon is not unnsnal in the health fiskl, A drug or dictary intervention may show no
benefit in reducing totel mortality while at the same (ime be associated with increaged matiality
from ope diséase and & reduttion. in. mortality for snother. Sometimes this may be explained by
misclassification of calegories within a combined category.

Welland was found to huve a statistically significant elevated hospital dizeharge rate for asthma
compared to the comparison group (CG), reminding us that even if the svidence had more strongly
indiceted an elevated. ratio. for hospital asthma discharges in Port Colboime; it still would not have
_ been a resultuniqueto Post Colbome,

The four kighest asthma discharge ratcs-amang the 12 Niagara Penfosuls communities occued in
Walland, Port Colborne, Niagara Fallo, and Port Brie; These four commienities have a significantly
higliex percentage of smokers {27% vs 20% (p= 0.02)}, o significantly lower percentago 6f post-
high school education [37% vs 42%, (p = 0.005)}, 2nd 4 much lower mean income [$51,500 vs
$60,500 per anmum (= 0.06)], '

Table 16 contains the analysis of the ratios of hospiial discharge rates for Part Colborne relative to
the comparison groups CC and C@ and relative fo the NG comparison group. In summary, there
wera o statistically significant elevadons in hospital discharge rates foxr any of ihe discharge
catogories when companed t6 the comparison group of 338 CSDs. The lack of an clevated hospital
discharge rate for respiratory cancer was corroborated by an gnabysis of cancer incidence: rates using
the: Ontario Cancer Regisiry. This lack of statistically sipnificant results were corroborated by two
further analyses, with two new comparison datasets created vsing regression methods, so as to-be
mare similar to Port Colborne than the comparison group of 338 communities.

An intriguing elevation of the hospitel discharge rate for asthma in the four neighbouring cities of
Welland, Port: Colborne, Niagara Falls, and Fort Erie iz suggestive of an envirommental effect.
However, these four communitiss differed from another cight: Nisgara Peninsula communities in
having a significantly higher percentags of smokers, a significantly Jower percentage of persong
with post high schiool education, and a much lower mean income. Thess large differcnces in three
sacipecononic variables may provide a betler explanation. for their higher hospital discharge rates
for-asthma than does an air pollution hypothesia, .
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310. _
Ellen Smith - Cr-ex. - Ms. Frida

involved in the community group, Neighbours Helping Neighbours,

with respect to contamination issues?

A, Yas,.

Q. And you were part of the East Side Health Study
Steering Committee, that was going to lock into the health of
Rodney Street residenta?

A, Yes, I was asked to sgit on that committee.

Q. And you were a newmber of the Lead Task Force,
which was get up to explore how to address issues about
elevated lead levels in the community?

A, Yep. .

Q. And you told us you've given over 30 interxviews
to the press abour contamination issues in Port Colborne? -

A. Approximately yes.

Q. and you've told us you've been very active in
thia legal proceeding, since its inception, although wore
active in later years, correct?

~

A. Correct..

Q. And ovex the last eight years, you have spoken
to hundreds of regidents from all over Part Collorne, about
iggues arising from soil contamination?

2. Generally, yes.

Q. And despite being so involved with contamination
issues and thisg legal proceeding, and despite speaking with
hundreds of Class meubers, you don't have any personal
knowledge of Class members specifically who had difficulty

1 aelling their houses?

A, Specifically, no.

Q. You are agreeing with me?

A Yen.

Q. You do not have any knowledge -~ you do not have
any knowledge or information respecting the ability ox
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— Ellen Smith ~ €r-ex. - Ma. Fric

difficulty of other class members to sell their homes, from the
periocd of Septeumber 2000 forward, correct?
: A Correct, ves.

Q. And you have never contacted a real estate
agent, or any professional about potentially selling your
house?

A, No. )

Q. You are agreeing with me?

A, Correct, yes.

Q. You have never listed your house for sale?
K. Nes,

0. You agreeing with me again?

A. Yes.

Q. And you do not have any knowledge or information
of specific residents beéing turned down for financing or loans,
for the reason that there was nickel contamination on
properties? _

A, Specific residentm, no, I have no knowledge.

Q. And you de not have any knowledge or information
about any specific residents having diffigulty obtaiming
mortgages, loans or financing, due to contamipnation on their
properties?

A. No, nothing specific.

Q. aAnd I want to ask you some guestions about the
aloan secured againet your propexty. You agree that there is a
91 Rodney Street, in the principal amount of $86,000, that was
registered in February of this year, 20097

A. Coxrect.

: Q. I'm going to pass up a copy of a printout of the

'Charge. MAnd you can see on the top of this page that I've
&handﬁd to you, it's a two page gheet, it says, "“Charge" ~ "Name

b
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312.
Ellen Smith - Cr-ex. - M@m. Fric

- Edwards, Craig Vietor, 91 Rodney Street", that's your
husband, correct?

A. Yes.

0. And then benesath that it says, "Name -~ Smith,
Ellen Marian, 91 Rodney Street", that's ocbviously you?

A. Yes.

Q. And then under “Provisions" the heading - and
you can see the line "Principal $86,000.00" correct?

A. Correct.

Q. And you agree that this is a printout of the
Charge that's been registered against the title to your
property?

A. First of all, I've never seen the actual Charge
ag it is, and two, this is not my prxoperty in reference to.

Q. The Charge is registered against the title to 91
Rodney Street, correct?

A. Right.

Q. And 91 Rodney Street is your property, correct?

A. Correct.

MS. FRIC: Okay, perhaps we could mark this for

identification purposes.

THE COURT: The printout with respect to the Charge

will be the next exhibit.

COURTROCM REGISTRAR: Exhibit Number 12 Your Honour.

THE COURT: Thank you.

EXHIBIT NUMBER 12 - Charge/Mortgage - 91 Rodney

Street - Produced and marked.

MS. FRIC: Q. And this Charge relates to a line of
¢redit that you and your husband tock out in February of this

1 yeax?

A. Not exactly, no.
Q. The Charge is gecurity for an on-demand loan in
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313.
Ellen Smith - Cr-ex, - Ms. Fric

the amount of 586,000, correct?

A, That ‘s what it states, yes.

Q. And that's a line of credit that you and your
husband took out in February of this year?

- Correct.

Q. And you are perscnally liable to pay back
outstanding amounts fandexr that line of credit?

A. Yeg.

Q. You guaranteed the loan the bank made on the
line of credit?

A, Yes.

Q. You stand to lose your family home at 91 Rodney
Street, if the loan is not paid back?

A Yes.

Q. The line of credit ig from the TD Bank?

A. In Port Colborne, yes.

Q. and I believe you said in your evidence that
that's the same branch of the.TD Bank that was a previous one
that you had dealt with? Tt was previously a Canada Trust
Branch, is that correct?

A. Yes, that's correct,

Q. And a few years ago, you applied to that branch
of the TD Canada Trust for a small loan of a Gouple th0u5and
dollars, correct?

A. Correct.

0. and that loan was to purchase a used vehicla?

A, At the time, yes.

Q. And the TD Bank would not locan you the money at

| that time, unless you and your husband took out a line of
} eredit, secured against your house, correct?

A. The money wag being asked for by Craig, my
husband, it wasn't being asked for by me.
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Ellen Smith - Cr-ex., - Ms. PFric

Q.  So your husband, Craig Edwards, approached the
bank for a small loan of a few thousand dellars?

A. Yes.

Q. And at that time he was receiving his disability
pension, correct?

A. Correect,

Q. In roughly the same amount that he now receives
it, coxrect?

A. At that time no, it was a bit lower.

Q. A bit lower. How much was it then?

A. There's been cost of living increases like less
than one percent every year, so I don't know.

Q. DOkay, so other than c¢ost of living increases,
the amount. is roughly the same now aw it wag when he sought the
small loan for the used cay¥, correct?

A. It was close, yes.

Q. And the bank would not loan him that money,
unlesg you and your husband tesk out a line of credit secured
against your house, correct?

A. Not that I remember, no.

Q. Well the bank would not give you the money

2 unless you and your husband took out a line of credit, correct?

A. They were going to give us a line of credit,
yesd.
:' Q. And to be clear, the loan was not refused
E because of contamination concerns?
| A. I don't know what the loan was refused for.
Q. Well, you know it was not refused because of

| contamination concerndg, correct?

A, No, I don't know that,
Q. Could we turn to volume one of the transecript of
Mg. Smith's evidence of examination - from her examination for
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discovery? Ms. Smith, do you recall being examined for

5 discovery on July 8th, 20097

3 A. Yea.

Q. Less than six months ago, correct?

A. Correet. ‘

Q. And you recall being agked certain questions and
;'giving certain answers?

: A. Yes, I do.

: Q. I'd like to read from the transcript of that
%'examinatién, starting at page 120. Page 120, the (uestion

E starts at - I guess we should start with the question, at page
{ 119, line 25, question 515.

: "515 Q. No, but I guess what I'm txying
to get at is that if you say that itt's a
not true that you were turned down for a
small loan, then that's fine. We just need
to ask you about it. If it is true, let’s
hear about it. If it's not true, you have
an opportunity to tell us. Whatever it is,
we're happy with the answer.

A, I believe at the time we were looking
toe the bank totpurchase a used vehicle and
were looking for a small loan, which was
less than a couple thousand dollars, and at
that point they wouldn't give us -- they
wouldn't give us any money unless we tock
out, like; a line of credit type and that's
all it was.

MR. LOWENSTEIN: I see.

BY M8, FRIC:

516 Q. Which bank didyou apply to?

A. Canada Trust.
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517 Q. Canada Trust. The same one that
you sued for your mortgage and the recent
one; is that right?

A. Correct.

518 Q. The same branch?

A. Correct.

'BY MR. LOWENSTEIN:

519 Q. So the minutes are wrong ...

And we were looking at minutes of a meeting, you might recall.
... to the extent that they imply that it
had to do with contamination? 'It was
nothing to do with contamination?

A. No, it was nothing to do with
contamination.
MR. LOWENSTEINM: I see. All right.

And I can take you to the minutes of the meeting if we need to

do that as well, but this may help refresh your memory. Do you

recall being asked thosg queations ...

A. Yes, I do.

Q. .«. and giving those answeras? And those answers
were true when you gave them?

A. When I gave them, yes.

Q. And they're true today?

A. No, they're not.

Q. What ‘s changed betwsen July - a few months ago,

§ July sth, 2009 and today Ms. Smith?

A. In the discussions with my husband regarding the
mortgage and the property on Chippawa Road, he was also

explaining to me the fact of his line of credit and how it was
1initially got through the bank with him. I was not present

when he negotiated any of the line of credit for this loan, for

the property he bought. It's through his own personal bank
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account. It's not - we're pot joint owners on that bank
account and he did the negotiations for his own personal bank
account, not me.

o. And that's the only thing that's changed between
July 8th, 2009 and today?

A. Yes.

Q. And the monthly payiénts on the amounts that
Ehave been drawn under your Pebruary 2009 line of credit, were
Labout $500 a wonth in July 2009, correct?
| A. Around that, ves.
Q. And is it the same monthly amount today?
A. Yes.
Q. And your family's sole souree of income is the
| about $3,500 that Craig Edwards receives from his disability
ipengion, correct?
; A. Correct. :
7 Q. So, any risk to TD on this February 2002 loan,
Ecomes from the security the bank has on the 91 Rodney Street
7;propexty} correct?
! A. Correct.

Q. And before the TD Bank made the loan in February
2009, it did not obtain an appraisal of the pxoperty at 91
iRodney Street, correct?
| A. Correct.
Q. Now Me. Smith, I put it to you that you went
Jwith your husband, Craig Edwards, to the TD Bank in order to
negotlate the personal line of credit which resulted in the
| purchase of the Chippawa Street property, correct?

A. I went with Craig to the bank, yes. Not o
negotiate a line of credit.

Q. Could be go back to volume opne of Ms. Smith's
examination for discovery. I'm going to be reading from page

N
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86, starting at guestion 421,
421. Q. You went with Craig to the bank
in order to negotiate the personal line of
credit whiech resulted in the purchase of
the Chippawa Street propexty, correct?
A. Correct.
Do you recall being asked that question and giving that answer
Ms. Smith?
' A.  Yes, I do.
Q. And was that answexr true when you gave it?
A, In a fact of I went with him to the bank, yes.
I didn't have any part in the negotiating.
€. But the guestion said, you went to the bank in
order to negotiate the personal line of credit, that's what the
question asked, wasn't it?
A. Yena, it was,

10{§

15K

Q. And in answer to that gueation, you answered
UCorrect”. That's what the transcyript statesm, yes?

A. Yes.

Q. And was that answer true?

A. At that point, to the best of my recollection,
yes. -
Q. And nothing has changed between July 8th, 2008
and today, correct?
A. Meaning? T didn't negotiate the loan. It was
an extension on his line of credit.

Q. Ckay, well you were there when he - what you're
i telling wme now, is that you were there when he negotiated?
A, No, I wasn't.

Q. Okay, well let's go a little further in the
| transcript, mo let's start agadn.

421 Q. You went with Craig to the bank in
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order to negotiate the personal liné of
credit which resulted in the purchase of
the Chippawa Stteet property, correct?
A. Correct, _
422. Q. Didyou express any view to the
bank or didyou give them any facts
concerning the value of your house at 9%
Rodney in relation to its suitability to be
qollateral for the loan?
A. From my recollection the bank never
asked us to provide any documentation
because we have dealt with Canada Trust for
a number of years and whatever information
they have on file they have.
8o first, do you recall being asked those guestions and giving
thoge answers?

A, In discoveries, yes.

<, And those answers were true, when you gave them?

A, Yeg,

Q. And you understand that Mr. Edwards tcold the
bank that he wanted the money from the line of credit, te
purchase a piece of property on Chippawa Road, in Port
Colborne?

A, Correct.

Q. And although you were guaranteeing the loan, you
did not ask your husband if soil testing was done on that

. property?

A, No, we never talked about it.
Q. You did not ask him, correct?
A, No, I did not ask him.
Q. And you do not know if there was soil testing
done on the property, prior to your husband purchasing it?
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A. No.

Q. You don't know?

A, I don't know.

Q. Ms. Smith, I'm now turning to ask you questions
about the MOE's orders. You told us in your evidence - well
perhaps I'll put it this way; you would agree that the MOE
released a draft order en March 30th, 2001, that stated the
intentien to order Inco to remediate properties with over
10,000 parts per million nickel in soila?

A. Correct.

Q. And at this level, there were 16 properties in
the Rodney Street area that were found to reguire remediation?

A. Correct.

Q. And you agree that in the next month, April
2001, Inco announced that it would voluntarily remediate the 16
properties?

A, Correct.

Q. I'm going to wolume eight of the joint book of
documents. Sorry, Tab 582, Tab 589. And just very briefly on
thias document. 1It's dated April 24th, 20017

A, Correct.

Q. Correct, and in the first paragraph it statea -
it is written to the Mayor and the Council of the City of Port
Colborne. And the first paragraph states:

Thisg letter is intended to advise the
Mayor, City Council and the residents in
the Rodney Street area that Inco Limited
plana to move forward to wvoluntarily
remediate ...
And then it refers to the 16 properties, correct?
A. Correct.

Q. And then it sayas, in the second paragraph:
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TUESDAY, OCTOBER 20, :

009,

... CONTINUED FROM VOLUME ONE
RECESSE

2. Ms, Smith, you will recall that we left off and
I wae showing you a letter from December 2003 by the Ministry
of the Environment that had approved Inco's remediation plan?

A. Correct. .

Q. And ultimately, in the summexr and fall of 2004,
you will recall that Mr. Gillespiets other clients, the other
property owners subject to the order, resolved &ry concerns
they had and ¥emediation began on their properties, coxrect?

A. I believe so, yes,

Q. End other than the five properties that were
remediated in 2001, out of the 25 properxties recuiring
remediation, all the othexrs were remediated in the fall and
winter of 20047

A, I believe s0, yes.

Q. And we know that out of the 25 properties
subject to the order, they have all been remediated except for
the property owned by you and Mr. Edwarda. You don‘t dispute
that the remediation work on those other 24 properties was done
in accordance with the MOE's ordexr?

A. No, I don't dispute that,

Q. And you agree that it's well kmown in the
community that all properties with nickel levels ower 8,000
parts per million in the soil, have been remediated, but for
your property?

A. Correet,
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Q. And you agree that the offer has made to you and
Mr. Edwards to remediate your property, is essentially the same
as what has been previded to the ocwners of the other 24
propexties?

A, Essentially the same, yes.

Q. And if other clients of My. Gillespie had
concerns about dirt being cleaned around their foundations, or
about moving decks to get at soil underneath the deck, those
types of concerns were being addressed to the property owners*
gatisfaction, by the time of the summer and fall of 2004,
correct?

THE COURT: Just a mecond. Mr. Gillespie.

MR. GILLESFIE: Your Honour, I don't know that thatts

an appropriate question for this witness, simply

because it's exploring, you know, communications - it
sounds like, potentially, between counsel and other
people who were represented by the same counsel. In
other words, Ms. Smith may have knowledge because, as
you know, there is a rule when you have a co-
retainer, that there are no secrets between counsel
and the cliénts in any way, shape or form. So
whatever somebody else's concerns may have been, that
they chose to discussg undexr the privilege of
solicitorfclient, ....

THE COURT: All right, I thought you were going to

object on hearsay grounds, but you are cbjecting on

the basis of solicitor/client privilege? .

MR. GILLESPIE: Well yes, I mean, as Your Honour is

aware, there is a huge amount of hearsay that's

already beén received ...

THE COURT: Right.

MR. GILLESPIE: ,.. becausge we've got thousands of

examples of it. But no, I think if we rose on every

hearsay, we wouldn't get the trial ever completed.

| But, I think this one does engage aolicitor/client
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conversation with Mr. Gillespie at the time. I had a general
idea of what the concerns were.

0. And if you move on to point three, Inco statea:

3. The replacement 201l will be
appropriate material as would be obtained
from any topsoil provider for residential
yard work.

And you krew that wds Inco's position, correct?

A. I knew their position was they didn't want to
replace our soil with what we had, yes.

Q. They were willing to replace it with topsoil,
that anyone would use for residential vard work, correct?

A. Correct.

Q. And number foux, it states:

4, CQonsistent with all of the other
propexrty ownera who have had their
propertiess remediated in acecordance with
the MOE Order, Inco will warranty the
remediation and soil removal/replacement
work for a period of 18 months from the
date of completion of the remediation for
each appliceble property.

So you knew that Ingo was willing to give you an 18 month

warranty, correct?

A. Yes.

Q. And Ms. Edwards - and you rejected this offer
from Inco, correct?

A. We didn't agree with it, no.

Q. You didn't accept it, correct?

A, Correct. .

Q. And I understand your evidence, that ultimately
the two reasons that you did not accept this offer were first
because the soil was not the type that you wanted and second,
because the warranty was not as long as you wanted, correct?

A. Mainly, ves.
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Q. You would agree that the 24 other property
owners were not provided with a three year warranty?

‘ A. I don't know what they were provided with.

Q. Well, you agree that the warranty provided to
the other homeowners was satisfactory to the Ministry of the
Environment?

A, To the Ministry, yes 1t was.

Q. S50 you wanted a term for a warranty that was in

addition to the warranty that was satisfactory to the MOE,
correct?

A, Yes.
Q. And you agree that the guality of the soil

proposed by Inco, was acceptable to the other property owners?

A. Yes,

Q. And you agree that the scil proposed by Inco was
satisfactory to the Mimistry of the Environment?

A, Apparently it was, yes.

Q. And as matters stand, the Ministry of the
Environment has stated that Inco's offer to remediate your
property is satisfactory in compliance with its order and it
has not asked Inco to comply with your demands, correct?

A. ¥ou're going to have to repeat that, I'm sorry.

G. Okay. BAs mattere stand, the Ministxy of the
Environment views Inco's offer ag being satisfactory and in
compliance with its order, correct?

A. Yes.

Q. aAnd it has not forced Ince to comply with your
demands, correct?

A. They haven't forced them, no.

MS. FRIC: Those are all the questions I have Your

Honoux: .

THE COURT: Thank you. Re-examination? We can
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comprehensive regional surveys in the Port Colborne area, in
1991, which was one of the first times we did a commnity wide
s0il sampling program. And at that time - as a result of that
work done in 1951, soil nickel levels were found to be in the
9,000 to 10,000 range, as a maximum concentration. And that is
what prompted the 1997 risk asgsegsment. So that '97 risk
assessment wag done to study the potential for health impacts
from the 1891 survey.

Q. And what was the bottom line finding of the 1997
HHRA?

A. That based on what we believed to be the highest
nickel concentrations in the urban residsntial area of Port
Colborne, of about 9,700 ppm, between 9,000 and 10,000 ppm,
that there wasn't a health impact for any age group in Pert
Colborne.

Q. Okay, now prior to that time, as you detail in
some of the subsequent paragraphe of your affidavit, there had
been assessmenta done by what you reference as the
phytotoxicalogy section, or PS, of the MOE. T am wondering if
you could just generally discuss the type of work that had been
done prior to the 1997 HHRA?

A. Now on Friday we talked a lot about our
complaint investigations., Are you asking me to continue on
that discussion, or discuss other activities that we were
involved in?

A. Well, I believe that we had focused on complaint
investigations in urban residential settings and you had given
us your evidence in that area. BAnd unless there was something
you needed to add - and sorry, the answer to that is?

A, No, there was nothing further that was reguired
to add to that. 8o, what I'll be talking about briefly then
is, the other kinds of historical studies that the
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coﬁsultgnt, Jacques Whitford Environmental Limited, that based
on recbrds that were being reviewed at the time, about 97
percent of the nickel that was present in the Port Colborne
community, in about 2001, was there as a result of historical
emigsions, which occurred probably before about 1960. The
implication being, of course, that had the Ministry come in, in
1970, when it was formed, and essentially worked with Inco to
stop all atmospheric emissions at the time; everything coming

~out of the stack, everything coming off of the site from

windows and doors and other fugitive emissions, if we were
suceessful in completely abating all emissions from Inco in
1970 or 1971 when the Ministry was first formed, it wouldn't
have made a measurable difference in the amount of nickel which

was known to exist in Port Colborne, in the soil in Port

Colborne in 2001, because the vast majority of that - in thias
cage about 97 percent - was deposited before 1960, as a result
of historical emissions from the refinery.

Q. And to the best of your knowledge what, if any,
debzite or controversy is there around that issue today?

A. I don't believe there's any debate at all around
that. We accept that and Inco accepts that and Ince's
corisultants accept that and at discussions around the table
with the members of the stakeholders in the Community Based
Risk Assessment, which is still ongoing, that's an accepted
fact.

Q. New sir, I'm just going to touch on this again
very briefly. But I am going to ask from your knowledge and
experience, what Inco's record regarding regulatory compliance

was like?

A. I can't fairly address that because regulatory
gompliance on a day-to-day basis would be the responsibility of
the environmental officers in our operations division, in this
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ot the public, to the effect ‘that the MOE
(and the Public Health Department) "did not
believe there was any immediate risk to
human health while further studies wgre
being conducted®.
Again, that's still correct information today?
A, That's correct. And that's based on our

_understanding if nickel toxicity and exposure. It's not - this

is a threshold contaminant and it's based on a long time -
usually modelled as a lifetime exposure. And even though we
were reviewing the rigk assessment at the time, because of
these elevated soil levels, the conclusion from our
toxicologists, senior scientismts and c¢oncurred by thé Health
Department wag that short term exposure to elevated soil nickel
levels, as such that we found in the east side community,
wouldn't pose an immediate risk; certainly not in the timeframe
that were anticipating a revised health study to be done, which
was in about the six wonth timeframe- - &nd, in addition to that
statement, we also produced and distributed broadly in the -
community, steps that ene could take to reduce their exposure.
So, even though we didn't believe at that time that there was
an immediate risk to health, we were obvicusly taking steps to
investigate that, to ensure that there wasn't a health risk.
And, until that revised report was availahle, these are
additional things that you and your family can do to reduce
exposures.
Q. Aind paragraph 58 indicates:
' Contrary to what the plaintiff alleges, the
MOE'a statements have at all times been
true, based on the information available at
the time. Moreover, based on information
provided by (Public Health) it appears that
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there has been an absence of any overt

evidence of health impacts to this
community related to cuxryent exposure to
environmental soil eontaminants. Even the
MOE's latest HHRA (the October 2001 draft,
finalized March 2002 HERA) confirme that
potential health risks are confined to a
small numbexr of Rodney Street Community
properties (25), and that those risks will
only continue to exist until the properties
are cleaned up.

And is that still your understanding of mattera in Port

Colboxne?

A. Yes, it is. And of course subsequent to that, 23
of the 24 residemtial propertieas and one of the park properties
have been cleaned up.

Q. Then there is reference to nickel - being
expoged to nickel and statements that had been made about
whether or not that nickel was. or wae not nickel oxide. That's
dealt with in paragraph 9. And then there's discussion on the
next page, paragraph 60:

Moreover, to the extent that the pre-2001
documents refer to nickel, they are
referring to the total amount of nickel
that can be identified using standard
widely used chemical analysis protocols,
most commonly ICP (Inductively Coupled
Plasma) spectroscopy. This is an industry
standard in which all nickel compounds that
are pregent in the soil are diasolved by
acid inte elemental nickel. It yields a
concentration which is commonly and
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Q. So, what if any knowledge do you~havé'about the
conclusions that were reached in that document, about whethexr
or not nilckel oxide falls within one of the classifications of
Healfh Canada's regime?

A. My understanding is that nickel oxide is
potential tarcinogen when breathed in for a longer period of
time, and those studies were based on - as I understand them,
were based on studies of industwxial or occupatienally exposed
cohorts, of which they were exposed to a combination of nickel
gubstances, of which nickel oxide would be one of them. And it
wasn't possible, as I understand it, to confidently identify
apecifically which gpecies of nickel was promoting the
carcinogenie response, and so mickel oxide was included as part
of, or one of, that sexries ¢f nickel species that was part of
the occupational exposure. '

Q. Now sair, in your affidavit you refer to
statements made by plaintiffs' counsel, and that's what you say
in the affidavit. But, I'm going to ask you specifically, to
the best of your knowledge, were those atatements emanating
from anyone else that you're aware of, that would have had a
little more scientific knowledge than plaintiffs' counsel
might?

A, You'ze referring to the statements in the
affidavit about the known carcinogenic response to exposure to
nickel oxide?

Q. Yes, And the ....

A. I'm porry, can you rephrase your question
pleage?

Q. Well, I'll direct you back into your affidavit
and that way be the easiest. 1In paragraph 71, it says:

' Despite the release of the March 2001 HHRA
and despite repeatedly misleading and
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alarmist news released by plaintiff's

ctounsel goncerning the health impacts of

nickel oxide on the people of Port

Colborne, ...
8o my question is simply, here you've identified in your
affidavit the news releases by plaintiffs' counsel; I'm just
asking if you have knowledge of anyone other than "plaintiffs’
counsel’, who might be in a position to comment more
scientifically, having made those types of statements about the
health impacta of nickel oxide on the people of Port Colborne?

B I'm sorry, I'm still not sure what you're asking
me. Are you asking, is there the - were there other statements
about the carcinogeniecity, or potential carcinogenieity of
nickel oxide mwade by cother people at that time?

Q. Yesg,

A. 1Is that what you‘re asking?

0. And gpecifically that emanated through, or in
relation to the plaintiff. .

A. Well there was an awful lot of media coverage at
that time, after the release of the March 2001 and subsequent
risk aseBessments that the Ministry produced. And there was a
lot of discussion aroupd potential for nickel - particulaxly
niickel oxide, to be associated with cancer in the community.
There was a lot of concern and anxiety in the community about
that. And there were statements in the media, from the
plaintiffa’ counsel and I believe there may even have been some
from Mark Richardson and a few other people that spoke to the

media at the time. &And, the implication was that if you say

nickel oxide and cancer in the same sentence as soil
contamination, the implication is that exposare to nickel in
goil, even if it's nickel oxide, haa the potential to cauge

cancer. And, as clearly identified in the risk assessment,
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' that was not the case. It's the potential carcinoéenisticity
of exposure to nickel oxide through the inhalation - excuse me,
through the inhalation pathway only; that has the potential to
cause cancer. And so there was a lot of, in my opinien, fairly
reckless or misleading statements to the press that by
implication would suggest that because there's nickel oxide in
the soil - one being exposed to nickel in the soil, could lead
te cancer.

And that's not the conclusion of risk assessment:

and that's not my understanding of the science. I'm sorry,
have 1 answered your guestion?
MR. GILLESPIE: Yes, if I might just have a moment

Your Honour. Your Honour, we've remarkably made it

to 2:30 in the afterncon before we've had to ask for

the court's assistance on what we hope will a minor

point of law.

THE COURT: All right. |

MR, GILLESPIE: But, it might be appropriate to have

Mr. McLaughlin stood down just for a moment, and

eicused.

THE COURT: You woeuld like Mr. McLaughlin to leave

the courtroom for a few moments?

MR. GILLESPIE: That I think would be appropriate

Your Honour.

THE COURT: All right, would you just wait out in the

corridor for a few moments sir.

«w»« MR. MCLAUGHLIN EXCLUDED FROM THE COURTROOHM

«». SUBMISSIONS BY MR. GILLESPIE - REQUEST TO CROSS
EXEMINE PLAINTIFFS' WITNESS

.« SUBMISSIONS BY MR. LOWENSTEIN

.+» REPLY SUBMISSIONS BY MR. GILLESPIE

++. FURTHER BUBMISSIONS BY MR. LOWENSTEIN

RECESSE
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'95 period of .time, where we had a couple of years of
Now, we know from looking at that historic data and the

cuxrent information that we've obtained from the ongoing air

monitoring that's still happening in Port Colborme, that
ambient air levels now are lower than they would have been in
1993, 1994, 1995, upon which these calculations were based.
And there's discussion around that in the risk assessment
document that we're obligated to make a calculation. We made a
calculation based on the best information we had and that .
calculation suggested a risk of somewhere between a few in a
hundred thousand and one or two in a million, and that that was
a guess, and that it could be updated at a later time. And
this issue has been very cantroversial and we've kept the
Rodney Street monitors, air monitors in place, sinee - I think
they were put in there in 2001. And they're still going now.
We have almost eight years of data. It'a pretty clear from
locking at that data that regardless of how vou calculate the
cancer rigk and use the World Health Organization or the EPA'a
cancer risk, or Eavironment Canada's cancer risk, whichever one
you decide to use, it really it a bit of a moot argument now,
because you see that that longterm monitoring that we have
under way in the Rodney Street community, that those air
monitors would suggest very clearly that the average nickel
levels in the air in Port Colborne are no different than the
average nickel levels in communities across Ontarioc and in
fact across Canada that don't bhave a nickel refinery. So,
regardless of how you do the cancer calenlations, the risk to
residents from nickel in aixr in Port Colborne, is no greater
than the risk to resident in virtually any other Ontario
community or gity in Canada, that don't have a nickel refinery.
Q. Now where is that data being dealt with? Where
is it being asgesszed?
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A. Again, you are not referring to the three Hi-
vols which are there now?

Q. I am referring to those, I just wanted to deal

with it sinece you raised it., My understanding is that Inco

committed to keeping them there for as long as the CBRA was
going on, but as far as the MOE wasg concerned, there's no
present concern as to air gquality; indeed, you told us that air
guality monitering is well within Ministry guidelines?

A. That's right. The purpose of establishing those
wag to provide am idea of the current aix quality’in,Port
Colborne, particularly the east side community, so that we
could be satisfied that our health risk assessment, done in
2001 and 2002, was correct in relation to our assumptions about
the exposure to current air quality. BAnd, we also felt that it
would be a very useful longterm, relatively speaking - you
know, several years, longterm data base that would be helpful
for the Commuriity Based Risk Assessment. They could then have
curreat longtexrm ambient air data for use in the Human Health
Rigk Assessment for the CBRA and, at some time in the future,
perhaps now, or some time around now, the need would no lenger
be there, because the Ministry had completed ite work; because
the CBRA has -~ that those science studies have been completed,
and we have almost 10 years of data té look back on and we are
satisfied that the concentrations &f nickel in air, in the
Rodney Street community now, haven't changed in the last 10
yvears gnd they are consistent in all ways with air quality in
other communities across the Province - with communities that
don‘t have a ndickel refinery. And so, there would be no need
to continue them much past today. We've already started to
have those discussions with our Ministry colleagues.

0. Thank you. 7The only other area I want te touch
on by way of what I call the overall regulatory umbrella of the
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March 2002 report was mlightly revised from the Qcutober 2001,
because we adjusted the final report to reflect comments
received by stakeholders through that review period. The
important thing is that even thbughithe'report looked a little
different and you know, there was some text that was differeant,
the result is the intervention level did not change. So, the
March 2002 report reaffirmed the 8,000 ppm intervention level.

Q. All right, and you've said a number of important
things here, so let me just stop youn there. You told us
yesterday that the error in the March 2001 report had
occagioned some embarrassment to the Ministry of the
Environment and some concern? _

A. That'sa an understatement, yes. It wag a very
embarrassing issue for the Ministry.

Q. And in part, to address that concern, the
Ministry, as I understand it, commisgioned different and more
sophisticated testing, according to this communigue, which
provided significant enhancements to the Human Health Risgk
Asgegsmernt?

A, Yes, we did a number of additional things that
weren't done in the March 2001 report.

Q. In addition, you enlisted an expert
international peer review panel, to ensure that the report was
revised to include the most precise and leading edge science?

A. Correct.

Q. And that - those internationally kmown experts
included, for example, Dr. Tor Norseth?

A, Yeg, that's correct.

Q. And he is?

A. He was at that time a professor with the Oslo
University in Norway. He was also - I don't recall his
profesgional title, but he was a senior toxicologist in the
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National Health - I'm sorry, I don't recall the exact
assegciation, but it's that National - Norway National Health
Institute.

Q. The leading figure in the field?

A. He wag, We chose him because he had extensive
profeasional experience with nickel in the environment and the
nickel refining industry generally. Norway and Russia share a
big - a big - a long history of nickel refining.

Q. It included at least one American toxicologist
of great repute, as I recall?

A. Actually had three. We had John Wheeler from
the Centre forx Disease Controel. We had Ambika - I believe her
last name is pronounced Bathija, from the US Environmental
Protegtion Agency and we had Lynne Haber from Toxicological -
oh, what'a the name of that organization, TERA, T-E-R-A -
Toxicologiecal Excellence in Risk Assessment.

Q. Thank you. 2ny other members of the panel that
you can recall?

A. let's mee - we had John Wheeler, we had Ambika,
we had -~ we had Dr. Jin from the Ontario Ministry of Health and
Longterm Care. And we also had on our panel, Rosalind Schoof -
Dr. Rosalind Schoof, who was a toxicologist in a private._
consultant firm. She's gurrently with Integralin Environment
at thejtime, and we had her joint the panel because she had
internationally recognized expertise, not only in risk
agsessment but in arseni¢, and arsenic was one of the
contaminants that werg evaluating in our risk assessment.

Q. S50 to the extent sir, that we now have it that
even at the 8,000 ppm intervention, you had added another nine
properties to the cleanup list, the MOE was now fully
satigfied, I suggest, that as far as the Rodney Street
Community - you sometimes refer to it as the east sgide
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community, was concerned, any uncertainty as regards health
risk which might have been occasioned from the finding of high
levels in the SmitthdwardE property, was addressed and put to
rest as of October 30, 20017?

B Yés.,

Q. And that uncertainty, to the extent that it
existed, was geographically limited, I suggest to you, to that
Rodney Street community, based on all the testing that you had
done?

A, That was our belief at the time, yes. It still
is our belief today.

Q. 8¢, it wae limited both geographically and
temporarily to the six month period concluding Octobexr 30,
20017

B Yes.

Q. After which, as far as the Miniastzy of the
Environment was concerned, there was no uncertainty as regards
health consequences to the Rodney Street community?

A. Correct.

Q. To return you to your affidavit, which we marked
yvesterday as Exhibit 55, I will just - if you will bear with
me, I will just read you what you had in that affidavit. It
may not be necessary to actually turn it up. So essentially,
from a risk - before I read you the paragraph - from a risk
agsessment perspective, there was no change in the Octaober 2001
report which was posted on the EBR, and the March 2002 final
Rodney Street risk assessment, as peer reviewed?

A. Yes, that's correct.

Q. And what you said in paragraph 58 of your
affidavit, the laat line:

Even the MOE's latest HHRA (the October
2001 draft, finalized March 2002 HHRA)
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you and your c¢clleagues; or your Ministry being sued for seven
hundred apnd fifty million dollars, with the basic allegation
that you didn't know what you were doing and didn't understand
cancer riska and hadn't warned the local residents. I take it
that didn't aseist matters? )

A. That certainly heightened the concern in asenior
management ,

Q. And I take it a stream of press releases and
other commuriications eoncerning lead - it's not just nickel,
itfs lead, and other issues as to cancer risks and other
things, certainly contributed tc a climate of intense media
gscrutiny in this town at the time?

A. That certainly added to our challenges in
managing that file and communicating information te the
community.

Q. I take it sir that you would agree with me that
ag a litmus test of a resident's concern about nickel levels
and property levels, the failure of the Smith/Edwards household
to get their property remediated, does not exactly indicate an

"intense level of goncern that they had about health?

A. T would respond to that gquestion in two ways. I
was disappointed that Craig and Ellen didn't elect to clean up
their property. The Ministry does what it does in communities
across the Province to ensure the health and safety of families
and the protection of the natural environment. And they
certainly would have fallen into that category. I think if I
were in their position, I would have proceeded to clean up the
property and the pursue Inco with their concexns after the
fact. However, I would also add that these decisions are not
easy decisions to be made and I'm sure it wasn't taken lightly
by their family, BAnd, the Ministry also provided, in the
interim; a lot of public information on how to reduce one's
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exposure and perhaps that helped them -make that difficult
decision - they felt that the information provided by the
Ministxy wmay provide the degree of protedtion required, until

the issue could be resolved to their satiafaction.

Q. Fair enough, thank you. On the issue of indeorx
air quality, I also wanted to refer you to the treatment of
that subject by the Jacques Whitford Environment report, the
CBRA report by Inco's consultant. Are you familiar with that
report?

aA. Whibh report again, I'm gorry?

0. The JWEL report.

A For the Human Health Risk Assessment?
Q. Yes.
A. Yas.

MR. GILLESPIE: Your Hompur, i jugt wonder, thexe has
been consensus around certain reports coming before
Your Honour, specifically the ones that are in the
joint document book. I'm not sure whether this one
is or isn't?

MS, FRIC: Yes, it is.

MR. GILLESPIE: It is? And ...

MS. FRIC: Tab 856.

THE COURT: I certainly locked at one maybe six weeks
g0 ...

MR. GILLESPIE; Yes, and ....

THE COURT: ... actually more than one from Jacques
Whitfoxd, all from about 2002 or thereafter.

MR, GILLESPIE: Right.

THE COURT: So, I know there is one there. So let's
find ocout if it is the same cne.

MR. GILLESPIE: We will have some submissions around
some of the comments that you've heard so far about
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was on ccnsént of both parties. So if the coneexrn is
: Mr. Cavallo didn't have his opportunity, with
regpect, I don't think that‘s the recorxd.

THE COURT: Your concern, Mr. Lencgner, is to ensure

that I know that the document - sorry, the notation

on the document that Mr. Cavallo put on, that says

"related parties”, refers to a sale between related

parties?

MR, LENCZNER: Correct.

THE COURT: I don't think I nesd to hear any more

evidenc¢e on that. It does constitute a form of

opinion, but we've already had Mr. Cavallo and his
evidence has been accepted, so let's move on to
gomething else.

MR. LENCZNER: All right, thank you.

Q. Mr. Atlin, in doing your work, did you
investigdte mortgages in Port Colborne?

A. I did make some mortgage investigations, yes.

a. All right. And can you tell His Honour the
nature of thoge investigations?

A. We investigated some sampling of properties,
bpth within and outside of Rodngy Street, both before and after
the effective date and omn a small sampling of properties, we
considered the terms of the mortgage finaneing, where it could
be analyzed., Certain types of financing can’t be analyzed, but
the more traditional financings can be.

Q. Arid what do you mean by the more traditional

- fipancing?

A. Pirst mortgages that are standard first

. mortgages, where the terms are registered on title. So you
a0l |

know an interest rate, you know a term. Those can he analyzed,

} Sometimes you get financings, whidh are nothing more than the
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registration of a demand lean without the actual terms. That
type of financing cannot be analyzed, sc we restrict ourselves
to what we can look at.

Q. All right, and in respect of the traditional
types of financing, where you have the term and the interest
rate, what did you note?

A. We made a number of obsexvations. We observed
that the traditional lenders are in the marketplace. There are
aleo what would be called altermative lenders, active in the
marketplace, to include say private lenders. That mortgage
interest rates relate very traditionally to posted bank rates.
Mortgage rates change ovexr time, because - well we all know
that. Anybody that's owned a house knows that over time they
change. 8o, the measure we did was to compare them to what the
bank of Canada poste aa the five year posted bank mortgage
rate. So, we compared the analysis to that and discovered a
congistency both before and after the alleged date. Within and
outaide of Rodney Street there was finanging. The Rodney
Street financings were generally a little bit more inside than
outside. But there was no distinction as before and after the
effect of the September pivotal date. So, what it amounted

this was that on a micro research, the mortgage market is

behaving normally; nothing unusual, nothing to speak to. On a

more macro basims, to step back, we looked at the sales overall
in the community, and everybody, I think dommonly will accept,
certainly by real estate experts is accepted, that the
residential real estate market is dependant on the availability
of financing. There is clearly an ongoing resgidential real

eptate active market, therefore one can agsuie from that, that

there is an ongoing availability of mortgage financing.
Q. And when you talk about traditional lenders, can
you just name a few, so that we have that cleax?
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A. Traditional lendera would be a bank. The
Toronto Dominion Bank would be=considereﬁ-a traditional lender,
by way of sxample.

MR. LENCZNER: All right, subject then Your Honour,

te that looking up over lunch hour, those are all my

questions on Mr. Atlin. So I will just have one or

twoe after lunch.

THE COURT: All right. Lett!'s come back for 2:15

please.
RECESS
URON RESUMING:
THE COURT: Shall we bring out witness back Mr.
Lenczriex?

MR, LENCZNER: Sure. We have an agreement amongst
counsel.

THE COURT: Well, let's hear what caveats thers are
to the agreement.

MR. LENCZNER: I have no caveats.

THE COURT: All right.

MR. LENCZNER: The agreement is that the xraw data on
MLS sales, produced by Ridley and Associates, is
accepted as being corregct. Equally, the defendant
accepts as correct, the MLS data provided to Teranet
by Mr. Danch. You will remember he provided from *97
to 2002. So, neither side is requiring - nedther
side is requiring the other to call either Mr. Danch
or Ms. Campbell from their respective firms, to
egtablish the correctnesg of each data point in the
MLS data hkase.

THE COURT: All right, thank you. That is by
agreement Mr. Gillespie?
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RESPONDENT’S FACTUM
(MOTION TO INTERVERE)
PART I - OVERVIEW OF THE MOTION

1. The appeal of this-matter concerns & trial judgment rendered by the Hononrable Justics
Henderson in July 2010 for causes of action in private nuisance and Rylaruds v. Flercher. This

appeal is concerned solely with private property rights,

2, The focus of the appeal will be whether or not the trial judge made an error of law in

his erticulation of these legal tests or whether the trial judge made palpably unreasonable

findings of fact. The dispute is between the citizens of Pert Colborme and a private



[

2

involvement, or-expressed interest, in the conduct of the Jengthy trial,

3. The FOE’s proposed arguments virally duplicate those of the respondent. Given the
nature of the decision being appealed, the volumineus evidence tendered at tria! and the lack
of the FOE’s involvement at the trial level, the FOR does not appear to be in a position to
make helpful or unique arguiments: to this court which would assist in the disposition of the
appeal. The decision below was heavily fact-driven and consists of a voluminous factual

record with which the FOE at present has no familiavity or experience.

4. Given its unfamiliarity with the evidence filed at irial, it is exiremely wnlikely that the
FOE would raise matters not already raised by the parties at trial or not considered by the trial
judge in his reasons. Where the FOE’s proposed submissions ate not duplicative, they donot

appear o be relevant as they concern broadly-based policy arguments that would need to be

grounded in fact.

"5, Not only does the proposed iniervenor lack sufficient interest in this appeal to be

granted leave to intervene at this time, it hag also unreasonably delayed the bringing of this
motion. While the notice of appeal was filed on August 3, 2010, the proposed intervenor
waited until February 2011 to- advise of its formal infention to intervene, well afier the
appellant had perfected its appeal and after the parties had set down the May 9, 2011 date for
the hearing of the appeal.

6. Accordingly, the respondent respectfully requests that the motion for intervention be
denied.
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20. While the rules relating to interventions have been expended in constitutional
litigation recently, a “similar expansion has not faken place-in private litigation™. hn fact,
conventional litigation between private parties lias, for the most part been narrowly coasirued
“because the interssts considered in such cases are usually financial and considerations of

stare decisis and issue estoppel are of concern”.

Peixeiro v. Habermem (1994), 20 OR. (3d) 666 (Gen. Div.) at 670, Respondent’s Book of
Adler v. Ontario (1992), 8 OR. (3d) 200 (Qen. Div) &t p. 205, Respondent’s Book of
Authorities, Tab 6, '

21.  Atits core, the decision by the trial judge disposed of purely private rights between the

parties. In essence, the dispute arose as between neighbouxs and the extent to which it was

permissible for the appellant to emit and discharge nickel into the air and soil of its

surronnding nieighbours. The parties are. private residential property owners and an industrial

property owner. No.constitutional issues are engaged.

22.  While the FOE stateg that the legal issues engaged on this appeal “affect the interests
of the public: as a whole®, such an assertion is misplaced. Public interest cases where
intervention bas been. granted have pertajned to matters such as Charter issnes, same sex
marriage or the fiduciary duties owed by parents to children, not cases involving private
property righis where the proposed intervenor is not familiar with the evidence adduced at

Notica of Motion, served March 1, 2011, para, 1, FOE Motion Record, p, 2.

Peel (Regional Municipality)-v. Great Atlantic and Pacific Co. of Canada (1990), 74 O.R. (2d}
164 (C.A.); Respondent’s Book of Autharities, Tab 2,

Halpern v. Canada {Attorney General); [2003] O.J. No. 730 (C.A.), Respondent’s Book of
Authorities, Tab 7,
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Louie v. Lastman {2001), 208 D.LR. (4%) 380 (C.A.), Respondent’s Book of Authorities, Tab
go

Layland v. Ontario (Minister of Consumer and Commarcial Relations), [1992] 0.J. No. 1963
(Gen. Div.), Respondent’s Book of Authoiities, Tab .

23.  ‘The FOE’s reliance on this court’s decision in Authorson v. Canada {Aitorney
General) is of no assistance to its argument that this case is closer to the public end of the
spectrum. In Authorson, leave 10 intervene was denied even though that appeal concerned
federal legislation and the Crown’s ﬁduciary obligafions to pay veterans certain statutory
benefits.

Factum of the FOE, dated March 14, 2011, pars, 14, p. 5.

Authorson (Litigation Guardian off v. Canada (Attorney Gemeral), [2001) OJ. No. 2768

{C.A;), Respendent’s Book of Asthorities, Tab 4,
24.  The FOE also erroneously relies on a passage from Linden & Feldthusen’s Canadian
Tort Law, claiming that its interest in this appeal is of “profownd importance” because the
learned authors have coined the law of nuisance “a citizen’s weapon™ and this appeal will

therefore “affect the public as 2 whole™, With respect, the claims advanced at trial in public

nuisance were dismissed by the trial judge, no cross-appeal is extant in this respect and this

appeal is therefore not conceyned with the iaw of public nuisance.

Factum of the FOE, duted March 14, 2011, pava. 13, p. 5.
25.  Moreover; leave is rarely granted in such “private” cases where the determination at
issue binds only the parfies to the litigation. That an action is also a class proceeding does not
change this fact. Justice Winkler (as he then was) denied leave to intervene in Dabbs v. Sun

Life Assurance Co. of Canada on the basis that:
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In the present cese, the action mvolves private litigants: the Sun Life Assurance
Company of Canada and certain of its policybolders. ... While she [the: applicant for
mterventmn] is a policyholdeg vnth a different i insurance company which may be
fmvolved in smular litigation, ; h used

other acti

- QQ_Q 1t intervention: see Sckoﬁe!d v. Ontarip Mmstr:}'. of Consumer & Commercial
Relations) (1980), 28 O.R, (2d) 663, 112 DLK, (3d) 132 (C.A.). [emphasis added]

Dabbs v. Sun Life Assuranice Co. of Cavada (1997), 35 O.R. (3d) 269 (Gen. Div.) at 272,
Respondent’s Book of Authorities, Tab 10.

26.  Just as Dabbs was “not an inquiry into the ingurance industry g_enerally, nor [was] it
the forum for such an inquiry”, nor does this appeal involve an inquiry into Canadian

environmental law generally.

Dabbs v. Sun Life Assurance Co. of Canada (1997), 35 O.R. (3d) 269 (Gen. Diwv) at 273,
Respondent’s Book of Aathoritizs, Tab 10.

27.  Even on the cerification appeal, the FOE was denjed leave io argue any substantive
legal issues because its proposed submissions tracked the position of the plaintiff/appeilant
and there was “no suggestion that the appellant cannot forcefully and skilfully make the
salient points”, This Teasoning applies with even greater force now. If the FOE was notin a
position to offer a substantive legal contribution at the certification niotion, which was based
on a paper record, surely it is in even less of a position to offer a meaningful contribution now

given the complicated and voluminous trial record in thig case.

C.  The FOE’s Involvement in the Appeal would be Duplicative and Unnecessary

28.  The jurisprudence firmly establishes that a proposed intervenor, regardless of its
expertise, must establish that its involvement or argument will not be duplicative to that of the

parties themselves:
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(b) “speak for a great number of Canadidns on environmental issues ... and the
use of tort law as-a mechanism for cost internalization in the environmental
context"”;

(c) “the interaction of public and privite laws in protecting the environment™;

(d)  “interpret private moisance snd Rylamds v. Fletcher consistent with the
precautionary principle of international environmental law and governance™;

(&)  “a broader appreciation of the architecture of public and private law
established to protect the environment™; and

f) “FOE brings a national perspective to the implications bf the legal debates at
issua™.

Affidavit of Beatrice Olivastri, sworn Feliruary 28, 2011, patzs. 14, 16, 19, 21, (vespectively),
FORE Motion Record, Tab 2,

37.  The FOR’s factum on this motion further asserts that it ought to be granted to leave to
intervene on the basis that a certain legal interprefation of private nuisance and Rylands is
-“iraportant to furthering the proposed Intervener’s organizational objectives and safeguarding
the interests of the constituencies it represents”. An appeal before this honourable court is not
the appropriate forum in which to advance such objectives, nor does such constitute helpful
legal argument by which to dispose of the appeal. While the FOE frames this appeal as one
which “includes the realization that our common future, that of every Canadian community,
depends on a healthy environment”, such assertions are irrelevant and unhelpfil tn disposing

of an appeal of a factually driven trial decision,

Factum of the FOE, dated March 14, 2011, para. 18,p. 7.

Proposed Appeal Factum of FOE, para, 1, pg. 1, Appendix I o FOE Factum, dated March 14,
2011,
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PART IV - ORDER REQUESTED
44.  The respondent respectfully requests that the motion for leave to intervene in this
_appeal be dismissed.

ALLOF WHICH IS RESPECTFULLY SUBMITTED

Celuste B, .r‘&adtn
Eric Gillespie PR CRCTAC

Eric K. Gillespie ’

Counsel for the Plaintiff/Respondent,
Responding Party on the Motion



