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Reasons for Decision

Background:

On November 10, 2010, the Director, Ministry of the Environment (“MOE”) issued a Renewable Energy Approval (“REA”) under section 47.5 of the Environmental Protection Act (“EPA”) to Kent Breeze Corp. and MacLeod Windmill Project Inc. c/o Suncor Energy Services Inc. (the “Approval Holder”) to engage in a renewable energy project in respect of a Class 4 Wind facility known as Kent Breeze Wind Farms located in the Township of Camden, Municipality of Chatham-Kent, Ontario (the “Project”).  The Project consists of the construction, installation, operation, use and retiring of eight wind turbine generators, each rated at 2.5 MW generating output capacity.  The proposal for the Project was posted by the MOE on the Environmental Registry, established under the Environmental Bill of Rights, 1993 (“EBR”), for 30 days from August 26, 2010 to September 25, 2010.  The MOE received five comments on the proposal. 
On November 24, 2010, Bill Wachsmuth filed a Notice of Appeal with the Environmental Review Tribunal (the “Tribunal”) pursuant to section 142.1 of the EPA.  On November 29, 2010, Chatham-Kent Wind Action Inc. and Katie Brenda Erickson also filed Notices of Appeal with the Tribunal.  On December 6, 2010, Mr. Wachsmuth advised the Tribunal that he wished to withdraw his appeal. The Tribunal did not receive any objection to the withdrawal of Mr. Wachsmuth’s appeal and dismissed the appeal pursuant to Rule 199 of the Tribunal’s Rules of Practice (“Rules”).
At the Preliminary Hearing held on January 11, 2011 in Chatham, Ontario, William Palmer was granted Presenter status. The Tribunal deferred the request for Presenter status made by Cacey Simpson to be addressed at the resumption of the Preliminary Hearing. On January 21, 2011, Mr. Simpson informed the Tribunal that he wished to withdraw his request for Presenter status. Also at the Preliminary Hearing on January 11, 2011, the Tribunal heard the Appellants’ Motion requesting that the examination and cross-examination of a number of their witnesses be conducted via video-conference and that certain evidence be marked confidential and the portion of the Hearing where this evidence is presented be held in camera.  The Tribunal granted the Appellants’ request to allow three of their witnesses to be examined and cross-examined via video-conference and reserved its decision on the confidentiality request pending further submissions and agreement among the Parties.  

The Preliminary Hearing was continued by teleconference on January 20, 21 and 28, 2011. On January 27 and 28, 2011, Chatham-Kent Wind Action Inc. and Katie Brenda Erickson, respectively, filed Amended Notices of Appeal with the Tribunal.  The Amended Notices of Appeal amended and narrowed the issues that the Appellants intended to present at the main Hearing. The Hearing began on February 1, 2011 in Chatham, Ontario. At the Hearing, the Director brought a Motion to dismiss one of the grounds of appeal in the Appellants’ Amended Notices of Appeal.  On that date and subsequent Hearing days (February 2 and 9, 2011), the Parties also provided the Tribunal with updates on their discussions regarding the confidentiality request.  By February 9, 2011, the confidentiality issues were largely resolved on consent, subject to the finalization of a draft order, which was provided to the Tribunal on February 25, 2011.
Relevant Legislation:
Environmental Bill of Rights, 1993

Effect of statement

11.
The minister shall take every reasonable step to ensure that the ministry statement of environmental values is considered whenever decisions that might significantly affect the environment are made in the ministry.

Environmental Protection Act
Hearing re renewable energy approval

142.1(1)
This section applies to a person resident in Ontario who is not entitled under section 139 to require a hearing by the Tribunal in respect of a decision made by the Director under section 47.5. 

Same

(2)
A person mentioned in subsection (1) may, by written notice served upon the Director and the Tribunal within 15 days after a day prescribed by the regulations, require a hearing by the Tribunal in respect of a decision made by the Director under clause 47.5 (1) (a) or subsection 47.5 (2) or (3). 

Grounds for hearing

(3)
A person may require a hearing under subsection (2) only on the grounds that engaging in the renewable energy project in accordance with the renewable energy approval will cause,

(a)
serious harm to human health; or

(b)
serious and irreversible harm to plant life, animal life or the 
natural environment.

Contents of notice requiring hearing, s. 142.1 hearing

142.2(1)
An applicant for a hearing required under section 142.1 shall state in the notice requiring the hearing,

(a)
a description of how engaging in the renewable energy project in accordance with the renewable energy approval will cause,

(i)
serious harm to human health, or

(ii)
serious and irreversible harm to plant life, animal life or the natural environment;

(b)
the portion of the renewable energy approval in respect of which the hearing is required; and

(c)
the relief sought. 
Powers of Tribunal

145.2(1)
Subject to sections 145.3 and 145.4, a hearing by the Tribunal under this Part shall be a new hearing and the Tribunal may confirm, alter or revoke the action of the Director that is the subject-matter of the hearing and may by order direct the Director to take such action as the Tribunal considers the Director should take in accordance with this Act and the regulations, and, for such purposes, the Tribunal may substitute its opinion for that of the Director. 

Non-application of subs. (1)

(2)
Subsection (1) does not apply in respect of a hearing required under section 142.1.

Hearing required under s. 142.1

145.2.1(1)
This section applies to a hearing required under section 142.1. 

What Tribunal must consider

(2)
The Tribunal shall review the decision of the Director and shall consider only whether engaging in the renewable energy project in accordance with the renewable energy approval will cause,

(a)
serious harm to human health; or

(b)
serious and irreversible harm to plant life, animal life or the natural environment. 

Onus of proof

(3)
The person who required the hearing has the onus of proving that engaging in the renewable energy project in accordance with the renewable energy approval will cause harm referred to in clause (2) (a) or (b). 

Powers of Tribunal

(4)
If the Tribunal determines that engaging in the renewable energy project in accordance with the renewable energy approval will cause harm referred to in clause (2) (a) or (b), the Tribunal may,

(a)
revoke the decision of the Director;

(b)
by order direct the Director to take such action as the Tribunal considers the Director should take in accordance with this Act and the regulations; or

(c)
alter the decision of the Director, and, for that purpose, the Tribunal may substitute its opinion for that of the Director. 

Same

(5)
The Tribunal shall confirm the decision of the Director if the Tribunal determines that engaging in the renewable energy project in accordance with the renewable energy approval will not cause harm described in clause (2) (a) or (b). 

Deemed confirmation of decision

(6)
The decision of the Director shall be deemed to be confirmed by the Tribunal if the Tribunal has not disposed of the hearing in respect of the decision within the period of time prescribed by the regulations.
Rules of Practice of the Environmental Review Tribunal
111.
A Party bringing a motion to dismiss a proceeding shall specify the basis for the motion, which may include that:

(a)
the proceeding is frivolous, vexatious or is commenced in bad faith;

(b)
the proceeding relates to matters that are outside the jurisdiction of the Tribunal; 

(c)
some aspect of the statutory requirements for bringing the proceeding has not been met; or  

(d)
another Party has caused undue delay or has not complied with orders, undertakings, written requests from the Tribunal or these Rules.
209.
At the request of a Party or on its own initiative, the Tribunal may order that part of a Hearing be closed to the public if the Tribunal determines that intimate financial or personal matters or other matters may be disclosed at the Hearing of such a nature that the desirability of avoiding disclosure outweighs the desirability of adhering to the principle that Hearings be open to the public.

210.
All persons are entitled to have reasonable access to the Tribunal's public record unless the Tribunal makes an order under Rule 211.

211.
At the request of a Party or on its own initiative, the Tribunal may order all or part of a document to be marked "confidential", where appropriate, in which case it shall not form part of the public record.

Issues:
The issues are:

1. Whether documents should be marked confidential and whether portions of the Hearing should be held in camera.

2. Whether the ground of appeal described in Issue #3 of the Appellants’ Amended Notices of Appeal should be dismissed. 
Discussion, Analysis and Findings:
Issue #1: 
Whether documents should be marked confidential and whether portions of the Hearing should be held in camera.
The background to this issue is set out in the Tribunal’s Order dated January 14, 2011, which states:

The Appellants anticipate that these experts [Dr. Michael Nissenbaum and Dr. Jeff Aramini] will give evidence at the Hearing regarding the results of a study they conducted with respect to the relationship between the distance of residential homes to industrial wind turbines and health effects including sleep, mental health, physical health, attitudes and quality of life (the “Study”).  The witnesses have prepared a manuscript of the Study and anticipate that it will be published in a peer-reviewed scientific journal. Mr. Gillespie states that the witnesses are concerned that presenting the primary data at the Hearing would be considered prior publication by journal editors, which would disqualify their manuscript for future publication in most peer-reviewed journals. The Appellants therefore requested that, in order to protect the ability of the witnesses to publish their manuscript in a scientific journal, the Study manuscript and all primary data be marked confidential such that it does not form part of the public record.  He states that the confidentiality order can be removed once the study is published.

Neither Ms. Rotter nor Mr. Engel oppose the request in principle.  However, they both reserved the right to challenge the relevance of the evidence and state that their experts must have full access to the data in order that they may review it.  Mr. Gillespie states that he is working with Mr. Engel and Ms. Rotter on an agreement to explain how the confidentiality request would work in practice and what undertakings by the Parties would be required. He states that he hopes to have the agreement forwarded to the Tribunal in the near future.

The Tribunal asked Mr. Gillespie whether he is requesting that the Tribunal issue a decision based on data or evidence that is marked as confidential.  He replied that he is hopeful that the data will not need to be marked as confidential by the time the Tribunal has to issue its decision.  He also noted that there is a public interest notion in this request in that researchers should not be prejudiced professionally by foregoing the opportunity to have an article published just because they want to present their data at the Hearing.  He also states that, even if the data is still marked as confidential when the Tribunal issues its decision, courts have made decisions in that manner at times and offered to submit further case law on this point.  He states that some of the primary data may also contain sensitive health data.

The Tribunal informed the Parties that it will reserve its decision on this matter until the agreement or undertakings agreed to by the parties have been filed with the Tribunal along with any further submissions made by Mr. Gillespie.

The third component of the motion pertained to holding in camera that portion of the Hearing during which the evidence marked as confidential is heard.  Both Mr. Engel and Ms. Rotter again were not opposed to the request in principle, but wished to further discuss this issue with Mr. Gillespie in the context of the request to have the primary data marked as confidential.
The Tribunal has used concepts from the Freedom of Information and Personal Privacy Act (such as “undue loss” relating to scientific information) in the past to provide guidance on confidentiality issues (see: General Chemical Industrial Products Inc. v. Ontario (Ministry of the Environment), [2008] O.E.R.T.D. No. 66).  To paraphrase the submissions on confidentiality of Eric Gillespie, Counsel for the Appellants, the concern of the Appellants appears to be that there would be “undue loss” to the authors of the study if confidentiality cannot be maintained or “undue loss” to the Appellants if they cannot rely on the study prior to publication (given that the authors apparently agreed to testify subject to their future publication opportunities not being jeopardized).  What makes this request somewhat unusual is that confidentiality concern raised in this case is ephemeral in nature.  Indeed, the authors of the study actually want their results to be published in the near future.  They simply do not want uncontrolled advance publication of their results via this proceeding to prejudice their prospects for having the manuscript accepted in a peer reviewed journal.
At the Hearing, the Tribunal expressed a concern to the Parties that public access to Tribunal proceedings is an important objective that needs to be balanced with the confidentiality objectives raised by the Appellants’ witnesses.  As was noted in Starnino Holdings Ltd. v. Ontario (Ministry of the Environment), [2007] O.E.R.T.D. No. 68 at para. 142:
There is a public interest served by having the documents introduced in a public hearing being made available to the public, even if nothing turns on some of them in the end. This allows a tribunal’s decisions to be properly scrutinized.

Consequently, the Tribunal asked the Parties to fashion a more tailored approach to the confidentiality issue such that both objectives (public access and avoidance of uncontrolled advance publication) could be met simultaneously.  

In response to the Tribunal’s concerns about public access, the Parties entered into discussions about a revised approach.  In particular, the Parties agreed that the confidential documents could be viewed by the public so long as precautions were put in place so as to meet the witnesses’ concerns about advance publication.  As well, Mr. Gillespie indicated that he would be able to structure his direct examination such that there would be no need to go in camera during the Appellants’ questioning of the witnesses.  For example, Mr. Gillespie simply asked the Tribunal to read the quantitative results of Dr. Nissenbaum’s study without having Dr. Nissenbaum read out the results section of the manuscript.  Through this method, Dr. Nissenbaum was able to testify in an open session before the Tribunal while also meeting his concerns about the confidentiality of the quantitative results of his study.
The Parties are to be commended for developing a revised solution that better met the different objectives at stake.  The Appellants agreed to the following proposal and submitted it to the Tribunal on February 9, 2011:

1)
The 2010 Mars Hill-Vinalhaven manuscript prepared by Drs. Michael Nissenbaum, Jeffery Aramini, and Christopher Hanning and all primary data associated with that manuscript, the peer review of the manuscript conducted by Dr. Jeff Wilson, together with any and all information and evidence related thereto (the “Confidential Information”) shall be kept entirely confidential pursuant to Rule 211 of the Rules for all purposes, subject only to the following exceptions.

2)
The parties shall ensure that all persons (other than legal counsel for the parties who shall be identified in writing) who upon written agreement between the appellants and respondents’ counsel shall be given access to the Confidential Information, must complete and sign the Declaration and Undertaking (a copy of which is prepared and attached) and forthwith file a copy with the Tribunal and provide copies to the appellants counsel.

3)
A single unredacted copy of the 2010 Mars Hill-Vinalhaven manuscript prepared by Drs. Michael Nissenbaum, Jeffery Aramini and Christopher Hanning and the peer review conducted by Dr. Jeff Wilson shall be available for public viewing at the offices of counsel for the appellants subject to the following conditions;

(i)
any person wishing to view the manuscript and/or peer review (the “Requestor”) shall provide reasonable notice of their request in advance in writing to A. Maciel at Eric K. Gillespie Professional Corporation, 10 King Street East, Suite 600, Toronto, Ontario, M5C 1C3 or via email to amaciel@gillespielaw.ca;

(ii)
in their request the Requestor shall provide their name, address and contact information and proposed time(s) to review;

(iii)
the Requestor shall be provided access to the manuscript and/or peer review at such time as reasonably agreed between the Requestor and the offices of counsel for the appellants;

(iv)
the Requestor shall not be permitted to copy the manuscript and/or peer review, or to make notes while viewing the manuscript an/or peer review or to record in any way any of the contents thereof;

(v)
the Requestor shall be supervised by counsel for the appellants or its delegate(s) at all times.

4)
All portions of the hearing where Confidential Information is discussed, other than in examination in chief, will be conducted in camera pursuant to Rule 209.

5)
The 2010 Mars Hill-Vinalhaven manuscript shall remain confidential until the earlier the following two events: 

(i)
the manuscript or a version thereof is published in a peer reviewed scientific journal, or 

(ii)
one calendar year has passed since the making of the Tribunal’s order as to confidentiality in this matter,

at which time the manuscript will not longer be considered confidential information and shall form part of the public record of this hearing.

During the Hearing on February 9, 2011, the Tribunal accepted the Parties’ proposed solution with the proviso that paragraph 1 be varied for clarity, so as to refer to the confidential information by exhibit number rather than by description.  A revised draft order was finalized by the Parties on February 25, 2011 (set out below as the Tribunal’s written Order).

As of the date of this Order, the following Exhibits have been marked confidential: Exhibit 8 (which contains Dr. Nissenbaum’s manuscript and Dr. Jeff Wilson’s peer review of it, as well as six other documents), Exhibit 10 (summary of responses to question 1 in Dr. Nissenbaum’s study), and Exhibit 13 (PSQI graph prepared by the MOE based on Dr. Nissenbaum’s data).  Further Exhibits may be marked confidential as appropriate as the Hearing progresses.  It should be noted that Exhibit 8 actually contains a number of tabbed documents that did not appear to merit being marked confidential.  Mr. Gillespie subsequently agreed that only two of the eight tabbed documents in Exhibit 8 need to be marked confidential.  Consequently, a further Exhibit (# 17) was filed by Mr. Gillespie, which contains the six documents from Exhibit 8 which are not confidential.  Exhibit 17 forms part of the Tribunal’s Public Record file.  The Tribunal also wishes to point out that the Appellants agreed that the Tribunal can still rely on the confidential information in its Decision on the appeals, even if the Decision precedes publication of the study in a peer reviewed journal.  If so, the Tribunal will not reproduce all of the results of Dr. Nissenbaum’s study but may simply summarize the pertinent points.
The portions of the Hearing regarding the confidential information, other than examination in chief of the Appellants’ witnesses, are to be conducted in camera.  Should the Parties submit to the Tribunal a transcript of the in camera portions of the Hearing, then the Parties shall submit such portions separately from the rest of the transcripts and the Tribunal will mark those portions as confidential.
Issue #2: 
Whether the ground of appeal described in Issue #3 of the Appellants’ Amended Notices of Appeal should be dismissed.
The issues listed in the Amended Notices of Appeal read as follows:

1.
Will the [project] as approved cause serious harm to human health of (a) non-participants and/or (b) participants?

2.
Will the [project] as approved cause serious harm to human health if the approval authority is unable to predict, measure or assess sound from the facilities including audible noise and/or low frequency noise and/or infrasound?

3.
Does the approval comply with the approval authority’s Statement of Environmental Values?

The Director’s Motion requests an order dismissing Issue #3.  Frederika Rotter, Counsel for the Director, argued that the Tribunal has no authority or jurisdiction to consider compliance with the MOE’s Statement of Environmental Values (“SEV”) in the context of these appeals, and thus, Issue #3 is not a proper ground for appeal and should be dismissed.  Ms. Rotter stated that, under section 145.2.1(2) of the EPA, third-party REA appeals are not new hearings before the Tribunal and the Tribunal can only consider the issues of serious harm to human health or serious and irreversible harm to plant life, animal life or the natural environment.  Further, in accordance with section 145.2.1(4), the Tribunal can only grant relief if it determines that engaging in the renewable energy project in accordance with the REA will cause such harm.  Ms. Rotter submitted that the effect of these provisions is to limit the scope of the Tribunal’s investigation to those issues specifically set out in section 145.2.1(2) just as other provisions of the EPA, for example, limit the scope of costs appeals (see: 569006 Ontario Ltd. v. Ontario (Ministry of the Environment) (2006), 24 C.E.L.R. (3d) 187 at para. 29 (Ont. Env. Rev. Trib.)).  
In these appeals, Ms. Rotter argued, the focus is on the “results” of the renewable energy project.  Relying on cases such as RPL Recycling & Transfer Ltd. v. Ontario (Director, Ministry of the Environment) (2006), 21 C.E.L.R. (3d) 80 (Ont. Env. Rev. Trib.), she compared the appeal provision at issue in these appeals to the appeal provision (section 145.2) applicable to most other appeals under the EPA, where the Tribunal “stands in the shoes of the Director” in conducting a “new hearing”.  She argued that the ground of appeal dealing with non-compliance with the SEV goes beyond the legislated grounds of appeal set out in section 145.2.1(2), and it is therefore outside the Tribunal’s jurisdiction.  In other words, she argued, regardless of what the Director thought in considering the application for the REA, these appeals are solely about the impact of the renewable energy project.  Ms. Rotter therefore submitted that, in accordance with Rule 111(b) of the Tribunal’s Rules, Issue #3 in the Notices of Appeal should be dismissed as a ground of appeal.  Ms. Rotter further argued that the ground of appeal stated in Issue #3 lacks reasonable grounds or a genuine issue, and therefore, it should be dismissed for being frivolous.  The Approval Holder supported the Motion to dismiss and the submissions made by the Director. 

The Appellants, Katie Brenda Erickson and Chatham-Kent Wind Action Inc., opposed the Director’s Motion to dismiss Issue #3.  Mr. Gillespie argued that under section 145.2.1 of the EPA, the Tribunal can review the Director’s decision for compliance with the SEV as a condition precedent to the exercise of the Director’s decision-making authority under the EPA.  Mr. Gillespie submitted that the SEV is a legally binding directive with which the Director must comply when exercising his decision-making powers.  Mr. Gillespie submitted that this has been confirmed by the Divisional Court in Lafarge Canada Inc. v. Ontario (Environmental Review Tribunal) (2008), 36 C.E.L.R. (3d) 191.  Mr. Gillespie also submitted that a decision maker exercising a statutory power must comply with statutory provisions that are conditions precedent to the exercise of such power, as stated by the Supreme Court of Canada in Canada (Attorney General) v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735 and Friends of the Oldman River Society, [1992] 1 S.C.R. 3.  Mr. Gillespie argued that in issuing the REA, the Director was exercising a statutory power conferred on him by the EPA and therefore, he must comply with the SEV, which is a condition precedent to any decision by the Director that might significantly affect the environment.  Mr. Gillespie noted that the SEV requires the Director to consider human health. 

Mr. Gillespie agreed with the Director that section 145.2.1(2) of the EPA provides that a third-party appeal of a REA is not a hearing de novo before the Tribunal.  However, he submitted that the meaning of this provision is that the Tribunal must have in its mind all of the facts and legal requirements the Director had in his mind when deciding the REA.  Mr. Gillespie noted that in the Director’s Witness Statement, the Director states that “(t)erms and conditions were developed for the approval on a project specific basis to ensure that the project complied with ... the Ministry’s Statement of Environmental Values ...”  Mr. Gillespie argued that since the Director had the SEV in his mind when granting the REA, the Tribunal must also consider the SEV when reviewing the Director’s decision, and to do otherwise would be to create a hearing de novo.  Mr. Gillespie therefore submitted that the SEV is directly relevant to the Tribunal’s decision and must be considered when determining if the project as approved will cause serious harm to human health.  In addition, Mr. Gillespie submitted that the SEV aids in the interpretation of the provisions of the EPA at issue in these appeals. 
The Appellants also opposed the Director’s submission that the ground of appeal stated in Issue #3 does not raise a genuine issue and is therefore frivolous.  Mr. Gillespie submitted that the Appellants have raised a genuine issue in regards to the relevance and application of the SEV, as outlined above, and therefore, Issue #3 is not frivolous and it should proceed to a hearing. 
As noted by Ms. Rotter, a tribunal is a creature of statute and performs the tasks assigned to it (see: R. v. 974649 Ontario Inc., [2001] 3 S.C.R. 575 at para. 26 and Tranchemontagne v. Ontario (Director, Disability Support Program), [2006] 1 S.C.R. 513 at para. 16).  The appeals in this case fall under section 145.2.1(2)(a) of the EPA, which states:

145.2.1(2).
The Tribunal shall review the decision of the Director and shall consider only whether engaging in the renewable energy project in accordance with the renewable energy approval will cause,

(a)
serious harm to human health; or […]
According to section 145.2.1(2) of the EPA, the Tribunal’s role in these appeals involves reviewing the Director’s decision and considering only whether the project will cause serious harm to human health.  The “shall consider only” phrase is evidence that the Legislature wished to place limits on the Tribunal’s considerations.  This conclusion flows not only from the wording of section 145.2.1(2) but also section 145.2.1(4), which limits the Tribunal’s powers to actions that flow from its conclusions on harm to “human health” or “plant life, animal life or the natural environment”, and sections 142.1(3) and 142.2(1), which also focus on the listed harms.  Especially in light of the tight timelines imposed on decisions respecting appeals of renewable energy approvals (section 145.2.1(6)), it is important that the Tribunal not engage in a review of extraneous matters.
The question in this Motion is whether the SEV is an extraneous matter and whether Issue #3 of the Notices of Appeal should be struck.  Ignoring situations where other legitimate issues are raised (e.g., a Constitutional question), the Tribunal finds that there will likely be one or two issues in most appeals under section 142.1 of the EPA (i.e., (1) alleged harm to human health and/or (2) alleged harm to plants, animals, and the natural environment).  There may also be several sub-issues (e.g., harm to participating residents, harm to non-participating residents, harm to a particular natural habitat, harm to wildlife, etc.).  
Mr. Gillespie points out numerous passages from the SEV that potentially relate to the section 145.2.1(2)(a) test, including references to the “right to a healthful environment”, “ecosystem approach”, “cumulative effects”, effects on “current and future generations”, “sustainable development” and a “precautionary, science-based approach in its decision-making to protect human health and the environment”.  It is also clear that section 11 of the EBR requires a Director (in carrying out the mandate assigned by the Minister) to “take every reasonable step to ensure that the [SEV] is considered whenever decisions that might significantly affect the environment are made in the ministry”.  In this sense, the Tribunal agrees that section 11 of the EBR is a condition precedent to the exercise of a statutory authority and that sanctions can flow from a failure to comply with section 11.  
The SEV most often comes before the Tribunal in applications for leave to appeal under the EBR, where an applicant may argue that the SEV or another relevant policy was not considered or was not reasonably applied in the context of the test in section 41 of the EBR.  In an appeal under section 142.1 of the EPA, however, there is no “leave to appeal” stage where the section 41 test from the EBR is used.  Instead, the matter proceeds directly to an appeal hearing where the Tribunal is asked to focus on whether certain types of harm will result from the project.  
Does this mean that the SEV, which was developed under the EBR, is completely irrelevant to the “review” to be undertaken by the Tribunal under the EPA?  If a section 142.1 appellant simply showed that the Director failed to carry out the duty imposed by the condition precedent found in section 11 of the EBR but did not also demonstrate the harm referred to in section 145.2.1(2) of the EPA, it appears that there would be no remedy available to the Tribunal to deal with the section 11 non-compliance.  The Tribunal’s powers in a section 142.1 appeal, unlike most other types of EPA appeals, flow exclusively from findings of harm (section 145.2.1(4)).
However, in another sense, as outlined by Mr. Gillespie, the SEV can be relevant in a section 142.1 appeal where the Appellant argues that the Director’s alleged improper consideration or application of the SEV led to the harms referred to in section 145.2.1(2) of the EPA.  Here, Mr. Gillespie argues that the Director’s SEV considerations were one link in the decision-making chain that led to a decision that will cause harm.  
There is no question that several aspects of the SEV relate directly to both arms of the section 145.2.1(2) test (though only the first arm is at play in these appeals).  As such, the SEV can be raised by the Appellants and the Director can be questioned on how the SEV was considered in respect of human health matters.  However, for the SEV to advance the Appellants’ case, the Appellants will need to demonstrate a nexus between the SEV (and the consideration or lack of consideration thereof) and the harm listed in section 145.2.1.  
In the context of its “new hearing” powers under section 145.2, the Tribunal has stated (Kawartha Lakes (City) v. Ontario (Director, Ministry of the Environment) (2010), 52 C.E.L.R. (3d) 273 at para. 60):
All the [Appellant] has done is speak to “water under the bridge” issues that have no bearing on the actual contamination problem. The Tribunal notes that, in a “new hearing” such as this one, parties should not get sidetracked with “he said, she said” disputes about discussions that took place unless those disputes have an effect on the environmental merits of the issue or the jurisdictional basis of an order.

Though there are important differences between sections 145.2 and 145.2.1, some of the above reasoning in Kawartha Lakes applies here.  The Appellants should not focus on the Director’s consideration of the SEV unless doing so would relate to the harm test set out in the EPA, which constitutes the merits of these appeals.  To the extent that the Appellants do intend to make a link between the SEV and the harm test, then they can raise the SEV in these appeals.
It should be noted that Mr. Gillespie also argued that the SEV may be relevant in the Tribunal’s interpretation and application of the EPA’s new provisions respecting renewable energy approval appeals.  Mr. Gillespie argued that section 142.1 exists within a larger statutory and policy framework, which includes the SEV, and that the statute needs to be interpreted in that full context.  This statutory interpretation issue is a matter of legal argument best left for final submissions.
The Tribunal’s finding that the SEV can be raised by the Appellants in these appeals is a broader question than whether Issue #3 should stand as a separate issue on appeal, however.  An analysis of section 145.2.1 demonstrates that a finding of a failure to properly consider or apply the SEV, on its own, is not sufficient to result in action by the Tribunal under section 145.2.1(4).  A nexus still needs to be made to the types of harm listed.  The conclusion that flows from this is that Issue #3 is best viewed as a sub-issue of the more general issue of alleged harm to human health (which the Appellants in this case have broken down into two separate but related issues in their Notices of Appeal, though they could also have been listed as one issue followed by sub-issues).  
Consequently, the Tribunal will grant the Director’s Motion in part by requiring the Appellants to submit revised Notices of Appeal that delete Issue #3 as a stand alone issue.  The Appellants may list Issue #3 as simply a sub-issue of the more general issue that flows from the statutory test itself.  In that regard, the Appellants will need to link the SEV with the human health issue.  Consequently, if the Appellants intend to pursue the SEV issue, then the Notices of Appeal should be reworded so that the primacy of the statutory test is appropriately reflected.  One option is as follows:

Issue #1
Will the project as approved cause serious harm to human health?

Sub-issue #1(a):
Will the project as approved cause serious harm to the health of non-participants?

Sub-issue #1(b):
Will the project as approved cause serious harm to the health of participants?

Sub-issue #1(c):
Will the project as approved cause serious harm to human health if the approval authority is unable to predict, measure or assess sound from the facilities including audible noise and/or low frequency noise and/or infrasound?

Sub-issue #1(d):
Will the project as approved cause serious harm to human health because the approval does not comply with the approval authority’s Statement of Environmental Values?

The Tribunal wishes to add that the above conclusions flow from the wording of section 145.2.1.  If a person decides to challenge a Director’s decision in another forum, where section 145.2.1 does not apply to the decision maker (e.g., a judicial review application of any statutory decision or a leave to appeal application of a decision to which section 38 of the EBR applies), then different considerations would come into play.
Order

The Tribunal orders as follows: 
1) Exhibits 8, 10 and 13, and such further documents as may be identified and marked confidential by the Tribunal, (the “Confidential Information”) shall be kept entirely confidential pursuant to Rule 211 of the Rules of Practice of the Environmental Review Tribunal for all purposes, subject only to the following exceptions.

2) The Parties shall ensure that all persons (other than Tribunal staff and members and legal counsel for the Parties who shall be identified in writing) who shall be given access to the Confidential Information and who have not already provided an Undertaking, must complete and sign the Declaration and Undertaking (a copy of which is attached as Appendix A) and file a copy with the Tribunal and provide copies to the Appellants’ Counsel with seven days of this written order being issued or, if the person is to testify, on the date of his or her testimony, whichever date is later.

3) A single unredacted copy of the Confidential Information shall be available for public viewing at the offices of Counsel for the Appellants subject to the following conditions;

(i) any person (the “Requestor”) wishing to view the Confidential Information  shall provide reasonable notice of their request in advance in writing to A. Maciel at Eric K. Gillespie Professional Corporation, 10 King Street East, Suite 600, Toronto, Ontario, M5C 1C3 or via email to amaciel@gillespielaw.ca;

(ii) in their request the Requestor shall provide their name, address and contact information and proposed time(s) to review;

(iii) the Requestor shall be provided access to the Confidential Information at such time as reasonably agreed between the Requestor and the offices of Counsel for the Appellants;

(iv) the Requestor shall not be permitted to copy the Confidential Information, or to make notes while viewing the Confidential Information or to record in any way any of the contents thereof;

(v) the Requestor shall be supervised by Counsel for the Appellants or his delegate(s) at all times.

4) All portions of the hearing where Confidential Information is discussed will be conducted in camera pursuant to Rule 209 of the Rules of Practice of the Environmental Review Tribunal. Should the Parties submit to the Tribunal a transcript of the in camera portions of the Hearing, then the Parties shall submit such portions separately from the rest of the transcripts and the Tribunal will mark those portions as confidential and they shall form part of the Confidential Information.

5) The Confidential Information shall remain confidential until the earlier of the following two events: 

(i) the Nissenbaum, Aramini and Hanning manuscript or a version thereof is published in a peer reviewed scientific journal, or 

(ii) one calendar year has passed since the making of the Tribunal’s order as to confidentiality in this matter,

at which time the Confidential Information will no longer be considered confidential and shall form part of the public record of this hearing.

6) Counsel for the Appellants will make reasonable inquiries of the authors of the Nissenbaum, Aramini and Hanning manuscript every three months to determine whether the manuscript has been published in a peer reviewed scientific journal and will notify the Tribunal and the Parties forthwith upon being informed of manuscript publication.

7) The Appellants shall submit revised Notices of Appeal deleting Issue #3 as a separate issue.  However, the revised Notices of Appeal may include the substance of Issue #3 as a sub-issue.

Motion regarding Confidentiality Granted
Motion to Dismiss Granted in Part
                                                                
Jerry V. DeMarco, Panel Chair
                                                                
Paul Muldoon, Vice-Chair

Appendix A - Declaration and Undertaking
Appendix A

Declaration and Undertaking

I                                                                               am
                                                                               (name)
(witness, consultant, etc.)

for                                                                           .

I hereby declare:

1)
THAT I have been advised of the Environmental Review Tribunal’s Rules of Practice and Practice Directions and all Orders of the Environmental Review Tribunal that relate to this hearing and I understand that these Orders may be filed with the Ontario Superior Court. I further understand that any breach of terms of the Orders could be the subject of enforcement and/or contempt proceedings in the Ontario Courts or elsewhere.

I hereby undertake:

1)
THAT I will maintain the confidentiality of any Confidential Information as defined in the Tribunal’s Order that I receive to prepare for or during the course of the hearing and will not disclose any such Confidential Information that I receive during the course of that hearing process;

2)
THAT I will not reproduce in any manner, without the prior written approval of the Tribunal and parties, any information or notes or any evidence, transcripts or written submissions dealing with the evidence taken and submissions as part of the hearing regarding any Confidential Information;

3)
THAT at the end of the hearing, I will destroy all Confidential Information that I receive during the hearing, and will destroy or safeguard the confidentiality of any notes taken by me with respect to the Confidential Information that I receive during the course of the hearing.

DATED at                        , this                 day of                                    , 20         .
Signature:

                                                                                                  
Name:


                                                                                                  
Address:

                                                                                                  
Phone:


                                                                                                  
Firm/Company:
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