






























 

  

Court File No.:  CV-18-595380-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE HONOURABLE 

 

JUSTICE EDWARD P. BELOBABA 

) 
) 
) 
) 

THURSDAY, THE 27TH 

 

DAY OF FEBRUARY, 2020 

 

B E T W E E N :  

GARY STENZLER 
Plaintiff 

- and - 

TD ASSET MANAGEMENT INC. 
Defendant  

Proceeding under the Class Proceedings Act, 1992 

ORDER 

(CERTIFICATION) 

THIS MOTION, by the Plaintiff for an order certifying this action as a class 

proceeding pursuant to the Class Proceedings Act, 1992, S.O. 1992, c 6 (the “CPA”) was 

heard on January 10, 2020 at Osgoode Hall, 130 Queen Street West, Toronto, Ontario.  

ON READING the materials filed on this motion, the Motion Record of the 

Plaintiff, Responding Motion Record of the Defendant, Reply Motion Record of the 

Plaintiff, Supplementary Reply Motion Record of the Plaintiff, Certification Factum of 

the Plaintiff, Brief of Authorities of the Plaintiff, Certification Factum of the Defendant, 

Brief of Authorities of the Defendant, Reply Certification Factum of the Plaintiff, Reply 

Brief of Authorities of the Plaintiff, Brief of Documents of the Plaintiff, Brief of 

Documents of the Defendant, Compendium of the Plaintiff, Compendium of the 

Defendant, Condensed Brief of Authorities of the Defendant, and on hearing the 

submissions of the lawyer(s) for the Plaintiff and the Defendant:  
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1. THIS COURT ORDERS that for the purposes of this order, except to the extent 

that they are modified in this order, the definitions set out in the Second Fresh as Amended 

Statement of Claim (the “Claim”), attached hereto as Schedule “A”, apply to and are 

incorporated into this order. 

2. THIS COURT ORDERS that the within action is certified as a class proceeding 

pursuant to the CPA as against the Defendant, subject to the provisions of this order. 

3. THIS COURT ORDERS that the Class is defined as: 

(a) All persons, wherever they may reside or be domiciled, who held or hold, 
at any time prior to the conclusion of the trial of the common issues in this 
proceeding, units of a TD Mutual Fund through a Discount Broker, except 
for the Excluded Persons. 

(b) Excluded Persons means the Defendant; the past and present parents, 
subsidiaries, affiliates, officers, directors, senior employees, legal 
representatives, heirs, predecessors, successors and assigns of the 
Defendant; and the past and present members of the independent review 
committee of each TD Mutual Fund. 

4. THIS COURT ORDERS that the following issues are certified as common issues 

for the entire Class: 

Breach of Trust 

(a) Did the Defendant, as the trustee of the TD Mutual Funds, breach the 
Standard and Duty of Care set out in the Trust Instruments? If so, when 
and how? 

(b) Did the Defendant, as the manager of the TD Mutual Funds, breach the 
Standard and Duty of Care set out in the Trust Instruments? If so, when 
and how? 

(c) Is the Defendant liable to account to the Class Members? 

Breach of Fiduciary Duty 

(d) Did the Defendant, as the trustee of the TD Mutual Funds, owe a fiduciary 
duty? If so, to whom was the duty owed? 
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(e) Did the Defendant, as the manager of the TD Mutual Funds, owe a 
fiduciary duty? If so, to whom was the duty owed? 

(f) If the answer to the first question in (d) and/or (e) is yes, did the Defendant 
breach its fiduciary duty? If so, when and how? 

Section 23.1 of the Trustee Act 

(g) Should the payment of the Unearned Management Fees by the Defendant 
be disallowed as an expense pursuant to section 23.1 of the Trustee Act? 

Prospectus Misrepresentation 

(h) Did the Fund Facts Documents, and the Simplified Prospectuses which 
incorporate the Fund Fact Documents, contain a misrepresentation within 
the meaning of the OSA (and, as applicable, the Other Canadian Securities 
Legislation)? 

(i) If the answer to (h) is yes, is the Defendant liable to the Class Members 
pursuant to section 130 of the OSA (and, as applicable, the Other Canadian 
Securities Legislation)? 

Remedies 

(j) If the Defendant is found liable on any claims asserted by the Class 
Members, as set out in (a) to (i) above, what remedies, including damages 
and/or equitable remedies, are the Class Members entitled to receive? 

(k) How should recoveries under each type of remedy be measured? 

(l) Can the amount of any monetary relief be determined on an aggregate 
basis? If so, what is the amount and what is the appropriate method or 
procedure for distributing that amount to the Class Members? 

Interest 

(m) Should the Defendant be ordered to pay an equitable rate of interest and/or 
pre-judgment and post-judgment interest pursuant to the CJA? If so, what 
is the appropriate measure or amount of such interest? 
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Administration and Distribution  

(n) Should the Defendant pay the costs of administering and distributing the 
recovery? If so, what amount should the Defendant pay? 

5. THIS COURT ORDERS that Gary Stenzler is appointed as the representative 

plaintiff for the Class. 

6. THIS COURT ORDERS that the relief sought by the Class is as set out in the 

Claim. 

7. THIS COURT ORDERS that the nature of the claims asserted on behalf of the 

Class are relief arising out of or under: (i) breach of trust; (ii) breach of fiduciary duty; 

(iii) section 23.1 of the Trustee Act; and (iv) section 130 of the OSA (and, if necessary, the 

equivalent provisions of the Other Canadian Securities Legislation). 

8. THIS COURT ORDERS that the Litigation Plan attached hereto as Schedule 

“B” is hereby approved. 

9. THIS COURT ORDERS that, in respect of the relief sought in paragraphs 1(h) 

to (k) of the Plaintiff’s Amended Notice of Motion dated July 26, 2019, the motion is 

adjourned sine die. 

10. THIS COURT ORDERS that the Court shall, on subsequent motion brought by 

the Plaintiff, approve a form of notice of certification of this action as a class proceeding 

(the “Notice”), the manner of dissemination of the Notice, the procedure by which Class 

Members may opt out of the class proceeding, and the party or parties responsible for the 

costs of disseminating the Notice and receiving opt outs. 

11. THIS COURT ORDERS that the Defendant will pay $75,000 in costs to the 

Plaintiff, as agreed to by the parties. 
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Signed: Justice Edward P. Belobaba 

Notwithstanding Rule 59.05, this Judgment 
[Order] is effective from the date it is made, 
and is enforceable without any need for 
entry and filing. In accordance with Rules 
77.07(6) and 1.04, no formal Judgment 
[Order] need be entered and filed unless an 
appeal or a motion for leave to appeal is 
brought to an appellate court. Any party to 
this Judgment [Order] may nonetheless 
submit a formal Judgment [Order] for 
original signing, entry and filing when the 
Court returns to regular operations. 
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Schedule “B” 



































 

  

 

GARY STENZLER  
Plaintiff and 

TD ASSET MANAGEMENT INC.  
Defendant  Court File No.:  CV-18-595380-00CP 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 

Proceeding commenced at Toronto 

  
ORDER  

(CERTIFICATION) 
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