Court File No. 58675/08

ONTARIO
SUPERIOR COURT OF JUSTICE

) MO Adde g , the SLSV day

) of Re—t 2011

LYNDA QUINTON and FRED QUINTON
Plaintiffs

-and -

C.B. FLEET HOLDING COMPANY, INC,, C.B. FLEET COMPANY, INC,, and
JOHNSON & JOHNSON — MERCK CONSUMER PHARMACEUTICALS OF CANADA

Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER

THIS MOTION, made by the Plaintiffs for an Order that the within proceeding be
certified as a class proceeding for settlement purposes, that the Settlement Agreement entered
into between the Plaintiffs and Defendants be approved, and that NPT'RICEPOINT Class
Action Services be appointed as the Claims Administrator, was heard this day at the Court

House, 80 Dundas Street, London, Ontario.



.ON READING the materials filed, including the Settlement Agreement dated December

23, 2010, and on hearing the submissions of counsel for the Plaintiffs and counsel for the

Defendants:

1. THIS COURT ORDERS AND DECLARES that for the purposes of this Order the
definitions set out in the Settlement Agreement apply to and are incorporated into this

Order;

2. THIS COURT ORDERS that this action be certified as a class proceeding for

settlement purposes pursuant to the Class Proceedings Act, 1992, S.0. 1992, ¢.6;

3. THIS COURT ORDERS that the Class be defined as:

(a) All persons resident in Canada, including their estates, who purchased,

used or ingested Fleet Phospho-soda; and

(b) All persons who by virtue of a personal relationship to one or more of
such persons described in (a) above have standing in this action pursuant
to section 61(1) of the Family Law Act, R.S.0. 1990, c. F.3, as amended
(or equivalent derivative or direct claim by statute or common law in other
provinces or territories);

4, THIS COURT ORDERS that the within action be certified as a class proceeding for

settlement purposes on the basis of the following common issue:

Were the Defendants negligent in the manufacture, marketing, or distribution of

Fleet Phospho-soda in Canada?;

5. THIS COURT ORDERS that Lynda Quinton and Fred Quinton be appointed as

representative plaintiffs for the Class;



10.

11.

THIS COURT DECLARES that the Settlement Agreement with its attached Schedules,
attached hereto as Appendix “A”, is fair, reasonable and in the best interests of Class

Members;

THIS COURT ORDERS that the Settlement Agreement be and is hereby approved
pursuant to s. 29 of the Class Proceedings Aci, 1992, and shall be implemented in

accordance with its terms;

THIS COURT DECLARES that the Quebec Superior Court will maintain jurisdiction
with respect to any appeals arising from the claims administration process with respect to

residents of Quebec.

THIS COURT DECLARES that the Settlement Agreement is incorporated by reference
into and forms part of this Order and is binding upon the Representative Plaintiffs, upon
all Class Members, upon Representative Claimants, and upon the Defendants and

Participating Insurers;

THIS COURT ORDERS AND DECLARES that this Order, including the Settlement
Agreement, is binding upon each Class Member, including those persons who are minors
or mentally incapable and the requirements of Rules 7.04(1) and 7.08(4) of the Rules of

Civil Procedure R.5.0. Reg. 194 are dispensed with in respect of this action;

THIS COURT ORDERS that each Class Member, personally and on behalf of their
respective heirs, successors, executors, administrators, trustees, and assigns, and their
affiliated, predecessor, successor and related companies, shall be deemed to have released

and does hereby release and forever discharge the Releasees of the Released Claims;



12.

13.

14.

15.

16.

THIS COURT ORDERS that the deadline for Class Members to opt-out of the
Settlement is sixty days following first publication of the notice of settlement approval
(Schedule “H™ of the Settlement Agreement), and that after that date, Class Members

who have not timely and properly opted-out are bound by the Seitlement Agreement;

THIS COURT ORDERS that any and all claims of the Provincial Health Insurers are
also hereby released on the following terms:

In consideration of the payments made to the Provincial Health Insurers set out in
this Settlement Agreement, Provincial Health Insurers will be deemed, in so far as
their interest are concerned, to release and forever discharge the Defendants and
Participating Insurers from any and all actions, causes of action, suits, debts,
duties, accounts, bonds, covenants, contracts, claims and demands whatsoever
that were asserted or which could have been asserted by the Provincial Health
Insurers on their own behalf by or on behalf of any Class Member relating to
Fleet Phospho-Soda. Provincial Health Insurers may not make any claims, or take
or continue any proceedings against any person, partnership, corporation, or other
entity who might claim contribution or indemnity or any other relief of a
monetary, declaratory or injunctive nature from the Defendants and Participating

Insurers in connection with the claims released in this Settlement Agreement;

THIS COURT ORDERS that NPT'RICEPOINT Class Action Services is appointed as

the Claims Administrator;

THIS COURT ORDERS that the Claims Administrator execute its obligations as laid

out in the Settlement Agreement and Schedules attached thereto;

THIS COURT ORDERS that the Settlement Mairix attached to the Settlement
Agreement as Schedule “B” be and is hereby approved and shall be implemented in

accordance with its terms;



17. THIS COURT ORDERS that the notices of settlement approval attached to the

Settlement Agreement as Schedule “H” and Schedule “I” be and are hereby approved;

18. THIS COURT ORDERS that the notice of settlement approval be disseminated in

accordance with the plan attached to the Settlement Agreement as Schedule “K”;

19. THIS COURT ORDERS AND ADJUDGES that this Proceeding be and is hereby

dismissed against the Defendants, without costs and with prejudice.

Date: Frestt 25 011

The Honouralife Madam Justice L.C. Leitch




Appendix A

to the Order of Monday, April 25, 2011
The Honourable Madam Justice Leitch
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FLEET PHOSPHO-SODA CLASS ACTION
SETTLEMENT AGREEMENT

PREAMBLE

Lynda Quinton and Fred Quinton, as representative plaintiffs in Ontario Court
File No. 58675/08 (“the Ontario Proceeding™), and David Glynn Jones, as representative plaintiff
in Quebec Court File No., 200-06-000116-098 (“the Québec Proceeding”™), and Donna Horpinuk,
Robert Horpinuk and Mike Berta, as representative plaintiffs in Saskatchewan Court File No.
Q8. No. 506 of 2009 (“the Saskatchewan Proceeding™y (collectively, the “Plaimtifts”}
{collectively the “Proceedings™), and the defendants, C.B. Fleet Holding Company Inc. and C.B.
Fleet Company, Inc. {collectively, “Fleet”), and Johnson & Johnson - Merck Consumer
Pharmaceuticals of Canada {“the Defendants™) {collectively the “Parties™), hereby enter into this
settlement agreement (the “Senlement Agreement™) providing for the settlement of claims
arising out of or refating to, without limitation, the manufacture, marketing, sale, distribution,
iabelling. use, purchase or ingestion of Fleet Phospho-Soda in Canada, pursuant 10 the terms and

conditions set forth herein, and subject to the approval of the Court;

RECITALS

A, WHEREAS, the Parties intend by this Settlement Agresment to resolve all past, present
and future claims of Class Members in any way arising out of or relating to the use, purchase or
ingestion of Fleet Phospho-Soda in Canada by or for residents of Canada during the Class

Period:

B, WHEREAS, the Defendants deny the allegations made in the Proceedings, deny that any
damages are payable, have not conceded or admitted any civil liability, and have defences to all

of the claims in the Proceedings,

C. WHEREAS, Fleet and Plaintiffs’ Counsel have engaged m extensive, arms-length
negotiations through counsel with substantial experience in complex class proceedings that have

resulted in this Settlement Agreement;

(23 WHEREAS, the Plaintiffs and Class Counsel have reviewed and fully understand the
terms of this Settlement Agreement and, based on their analyses of the facts and law applicable
to the Plaintiffs’ claims, and having regard to the burden and expense in prosecuting the

Proceedings. including the rigks and uncertainties associated with trials and appeals, the



.

Piaintifts and Class Counsel have concluded that this Sertlement Agreement is {air, reasonable,

and in the best interests of the Plaintifts and the classes they represent,

E. WHEREAS, despite their belief that they are not liable in respect of the allegations made
in the Proceedings and have good defences thereto, the Defendants are entering into this
Settlement Agresment in order to achieve a final resolution of all claims asserted or claims that
could have been asserted zigaim;x them by the Plaintiffs, and/or between them, and to avoid
further expense, inconvenience, and the distraction of burdensome and protracted litigation, and
it is acknowledged that the Defendants would not have entered into this Settlement Agreement

were {f not Tor the foregoing,

F. WHEREAS, the Parties therefore wish to, amd hereby do, fully and finally resolve,

without admission of Hability, the Proceedings againsi the Defendants;

G WHEREAS, for the purposes of sertlement only and contingent on approval by the
Ontario Superior Court of Justice {("Ontario Court™), and discontinuance of the Saskatchewan
and Quebec Proceedings being granted by the Saskatchewan Court of Queen’s Beoch and the
Quebec Superior Court, as provided for in this Settlement Agreement, the Parties have consented

1o the certification of a national ¢lass in the Ontario Proceeding;

H. WHEREAS, the Defendants expressly reserve their rights to contest certification of other
refated or unrelated proceedings and assert that the actions herein would not be appropriately
certified in the absence of the Settlement Agreement and that this Settlement Agreement does not

constitute th any way a precedent to support the certification of classes of this nature;

NOW, THEREFORE, in consideration of the covenants, agreements, and reledses set forth
herein and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, it is agreed by the Parties that ali claims of Class Members and Provincial
Health Insurers shall be settled and the Proceedings be discontinued and dismissed with
prejudice and that the Parties shall consent to the Ontario Court’s Order {inally approving the
settlement and dismissing the Ontario Proceeding with prejudice, without costs to the Plainuiffs,
the classes they sesk to represent, or the Defendants, subject to the approwal of the Ontario

Court, on the following terms and conditions:



SECTHON | - DEFINITIONS

hereto:
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(3)

(4

(5)

(7)

For the purpose of this Settlement Agreement only, including the Recitals and Schedules

Account means an interest Dearing trust account under the control of the Claims
Administrator at g Schedule 1 chartered Canadian bank.  All interest acerued will be
added to the fund used ro compensate Eligible Claimants. 1f the monies are not paid

when due they will acorue interest until paid at a rate of 7% per annum..

- Administration Expenses means all fees, disbursements, expenses, costs, taxes, and any

other amounts incwrred or payable by the Plaintiffs, Class Counsel, or otherwise for the
approval, implementation, and operation of this Settlement Agreement, including the
costs of notice and the fees and expenses of the Claims Administrator but excluding Class

Counsel Fees,

Claims Administrafor means the entity appointed by the Ontario Court to administer the

Settlement Agreement pursuant 1o the terms outlined in Schedule “E”.

Claims Deadline means one hundred and twenty {120) days from the date notice of

settlement approval is first disseminated.

. L LB s g . - ARy
Class Counsel means Siskinds " Siskinds, Desmeules; and Merchant Law Group "

Class Counsel Fees means the legal fees, disbursements and applicable taxes of Class

Couonsel.
Class pr Cliss Members shall be defined as:

fa) All persons resident in Canada, including their estates, who purchased,

used or ingested Fleet Phospho-soda; and

(b} All persons who by virtue of a personal relationship to one or more of
such persons described in (a) above have standing in this actios pursuant
o section 61{1) of the Fumily Law Aci, R.8.0. 1990, ¢. F.3, as amended
{or equivalent derivative or direct claim by statute or common law in other

provinees or territories).



()

(13

{14}

-4

Class Period means any time on or before March 5, 2009 when Fleet Phospho-Soda was

manufactured and/or placed into the stream of commerce in Canada by Defendants.

Defendunts means C.B. Fleet Holding Company, Inc, CB. Fleet Compary, Inc., and

Johnson & Jolmson —~ Merck Consumer Pharmaceuticals of Canada.

Effective Date means the later of (1) date on which the right 1o {erminate the Settlement
pursuant 1o section 6.3 has expired and (2) the approval order approving this Settlement

Agreement has become a Final Order.

 Eligible Claimant{s) are the Primary Claimants, Representative Claimants and Derivative

Claimanis who are able to establish the criteria for eligibility as defined In section 4.2

betow and Schedules "B and “E7.

Eligible Derivative Claimant(s) are those claimants who are able to establish the criteria

for eligibility as defined in section 4.2 below and Scheule “E”.

Fleet Phospho-Soda means any and alt Fleet products containing Fleet® Phospho-

sodad,

Final Order means the final approval order entered by the Ontario Court in respect of the
certification as a class proceeding and the approval of this Settlement Agreement, and the
expiration of the time 1o appeal or to seek permission to appeal such final judgment or
final approval order withoul any appeal being taken, or it an appeal from the final
approval order is taken, the affirmation of such final approval order in its entirety,
without modification, by the court of last resort o which an appeal of such final approval

order may be taken,

Opt-Qut means a persot who would have been a member of the Class except for his or
her timely and valid request for exciusion. Such exclusion will be by the timely

submission of an Opt-gut Form as attached hereto as Schedule “A”,

Participating Insurer means Federal Insurance Company; Medmare Casualty Insurance
Company, National Union Fire Insurance Company of Pittsburgh, Pa. (“National

Union™y; Starr Excess Liability Insurance Company Lwd. n/k/a CAT Excess Limited
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{18)

{19)

{21}

5.

(“CAT Excess™); Arch Specialty Insurance Company; and Columbia Casualty Company.
Nationz! Union and CAT Excess are Participating Insurers only with respect to Insurance

policies issued to Fleet with effective dates prior 1o August 1, 2000
Parties means the Plaintiffs and the Defendants.

Pluintiffs means Lynda Quinton, Fred Quinton, David Glynn Jones, Danna Horpinuk,

Robert Horpinuk, Mike Beria and all Class Members excluding Opt-Outs.

Primary Class Members or Primary Claimants are those persons defined in section

1 a) above, excluding Representative Claimants,

Proveedings means Lynde Quinton and Fred Quimon v. C.B. Fleet Holdig Compeny,
Inc., CB. Fleer Company e, and Johmson & Johnsem — Merck Consumer
Pharimacenticals of Canade, Court File No. 38675/09 in Omtario, David Glym Jones v.
OB, Fleer® Holding Compenry, Inc., C.B. Fleet® Company, Inc., and L4 Compagnie De
Produits Awe Consonsmatenrs Jotmson & Johnson - Merck Du Canada,. Co., Court File
Noy, 200-06-000116-098 in Québec, and Donna Horpinuk, Robert Horpinuk, and Mike
Beria v, 8 feer Holding Compony Tne, C.B. Fleet Company, Inc., and Johnson &
Johgson - Merck Consumer Pharmacenticals of Canada, Court File No. Q.B. No. 506 of

2008 in Saskatchewan,

Provincial Health Insurers means all provincial and territorial Ministrigs of Health or
equivalents, Provincial and Territorial Governments, and/or provincial and territornal
plans funding medical services throughout Canada, including those set out in Schedule

“A” 1o the Ontario Statement of Claim and equivalents in Québec.

Released Claims means any and all manner of claims, demands, actions, suits, elections
as to remedy, Québes civil law claims, statutory claims and causes of action of whatever
kind, nature or description, including, without limitation, any and all claims for damages,
pain and suffering, past, present or futare cost of care and loss of income, disgorgement
of profits or revenues, punitive damages, economic loss, and claims for loss of guidance,
care and companionship, whenever incurred, or which could have been asserted in the
Proceedings, whether direct or indirect, class, individual, or otherwise in nature, whether

personal or subrogated, and claims of liabilities of any kind, nature or description




{24)

(28)

-6~

whatsoever, including, without lmitation, interest, costs, expenses, disbursements,
penalties, and attornsys’ fees that Releasors, or any one of them, whether directly,
indirectly, representatively, derivatively, or in any other capacity, ever had, now have, or
hereafter can, shall, or may have against the Releasees, whether known or unknown,
relating in any way to any aci or omissions by any or all of the Releasees prior 1o the
execution of this Settlement Agreement concerning alleged damages from the purchase,

use, or ingestion of, or otherwise related to, Fleet Phospho-Soda.

Releasees means, jointly and severally, the Defendants and their respective present and

~former parents, pariners, subsidiaries, affiliates, predecessors, assigns, officers,

shareholders, directors, employees, retatlers or other entities in the chain of distribution,
physicians and other health care professionals, health care providers, health care
facilities, pharmacies and other distributors and suppliers of Fleet Phospho-Seda,
indemnitees, inserers (including their agents), agents, attorneys, servants, represeniatives,
and the successors, heirs, executors, administrators, trustees, and assigns of each of the

foregoing.

Releasors means, jointly and severally, individually and collectively, the Plaintiffs, the
Provineial Health Insurers and  their respective  successors, heirs, executors,
administrazors, trustees, and assigns, and their affiliated, predecessor, successor and

related companies.

Representative Clabmants means personal representatives, heirs, assigns and trustees of

Primary Claimants/Primary Class Members,

Sefiferment Agreement or Settlement means this agreement, including the Recitals and

Schedules.

Settlement Ameunt means the amount identified herein as outlined in section 4, plus any

interest accrued.

Sertlement Matrix means the plan for distributing the Settlement Amount as outlined in

Schedule “B” hereto, and as approved by the Ontario Court.
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SECTION 2- CONDITION PRECEDENT: COURT APPROVAL

Subject 1o section 7.3 below, this Settlement Agreement shall be null and void and of no
force or effect unless the Ontario Court approves this Seitlement Agreement for a national class,
and the order so given has become a Final Order and the Effective Date has mcurf&d; and the

Saskarchewan Proceeding and Quebec Proceeding are discontinued,

SECTION 3 - SETTLEMENT APPROVAL
3.1 Best Efforts

The Parties shall use thewr best efforts to effectuate this Setlement. Fleet represents and
warrants that it has obtained the agresment from the Participating Insurers to fund this Settlement
Agreement on Fleet's behalf in accordance with the terms of their respective polities, without
raising coverage defences, subject to the exhaustion of the Participating Insurers’ respective

applicable policy limits.

32 Motion for Approval
{1} The Plaintiffs shall file motions before the Saskatchewan and Quebec Courts for orders
discontinuing or permitting the discontinuance of the Saskatchewan and Quebec Proceedings

respectively,

{2} The Plaintiffs shall file a motion before the Ontariv Court for an order certifying a

national class procesding and approving this Settlement Agreement,

{3) The order referred to in paragraph 3.2{2) shall be in a form substantially simiiar to the
draft order aitached hereto as Schedule “C”, as agreed upon by Class Counsel and counsel for the

Defendants and approved by the Ontario Court.

SECTION 4 - SETTLEMENT BENEFITS

4.1 Payment of Settlement Amount

(1} Fleet represents and warrants that it has obtained the agreement and authority from the
Participating Insurers fo pay on Fleet's behalf, subject to the remaining applicable limit of their
policies, the Settlement Amount In accordance with this Settlement Agreement, in full
satisfaction of ail of the Released Claims against the Releasees. In the event the respective share
of one or more Participating Tnsurers is greater than their respective policy limits, Fleet will fund

the difference within thirty (38) days of when that determination is made. In addition, in the
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event a claim implicates an insurance policy issued by a non-Participsting Insurer and such
insurer fails o agree to fund any such amount, Fleet will fund such amount. No Participating
Insurer shall have any obligation to pay any amount in excess of ity remaining applicable policy
limit as of the date the payment is dee. In no cireumstances, including without limitation any
failure or inability by the Participating Insurers or Fleet to fund the Settlement Amount as
described herein, shall the Defendant Johnson & Johnson ~ Merck Consumer Pharmagceuticals of
Canada or any of its parent, partners, refated or affiliated companies be required to pay or fund

the Settlement Amount or any portion thereof.

(2y  Contingent on discontinuance of the claims in the Quebec Proceeding and the
Saskatchewan Proceeding, and dismissal of the claims of the national class in Ontario and
approval of the Settlement, Fleet represents and warrants that the Participating Insurers have
agreed to pay on Fleet's behalf the Settlement Amount {in Canadian dollars} in the total amount

of $11.,995,000 in accordance with section 4.1(5)."

(33 The doliar values for all Eligible Claimants shall be allocated as caleulated in section 4.2
into palicy vears based on dates of ingestion. For claims with dates of ingestion prior to August
[, 2006, the date of ingestion will determine the policy year for the corresponding Participating
Insurer. For claims with dates of ingestion on or after August 1, 2006, the claims will be

allocated to the Participating Insurer(s) covering the 07/08 policy year.

(4} The Settlement Amount shall be allocated in approximately the following proportions;
{n) 56,300,000 1o Eligible Claimanis;
(b}  $1,800,000 1o Provincial Health Insurers;

{¢) £3,395.000 towards Class Counsel Fees, subject to the approval of the Ontario

Court;
{dy  $500,000 for Admmstration Expenses.

{(5)  Fleet has obtained the agreement of the Participating lnsurers to pay on Fleet's behalf the

amounts set forth in section 4. 1{d)(a), (b), (¢} and (d) above as follows:
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{a)  Participating lnsurers have paid 3500000 to Class Counsel in trust for
Adrministration Expenses (the amount set out in section 4.1(4)(d) above), Class
Counsel shall only use these funds to pay costs associated with providing the
notices identified in Section 10.2 below and the transiation wdentified in Section
1214 below. Any balance remaining at the time the Claims Admimstrator is
appointed will be transferred from Class Counsel to the Claims Admunistrator
within fitteen {13) days of the Claims Administrator heing appointed by the.
Ontario Court. Aoy monies left over from this $300,000 following payment of all
Administration Expenses shall be added to the fund used to pay Eligible
Claimants. Any further monies needed for Administration Expenses in excess of
the $300,000 shall come from the fund used to pay Ebgible Claimants. The
Parties recognize that the Participating Iasurers shall reallocate among themselves
this $3500,000 based on their respective proportional percentage shares as
derermined in Section 4 1(5)(b). The Parties further recognize that the amounts
paid by each Participating Insurer for Administration Expenses pursuant 10 this
paragraph shall reduce the Participating Insurer’s applicable policy limits, unless
and until that Participating Insurer is repaid by another Participating Ilnsurer

pursuant 16 the reallocation provisions set forth above;

(b)  Within thirty (30) days of a final determination of the number of Eligible
Claimants and BEligible Derivative Claimants with corresponding breakdown of
points awarded, the Participating Insurers (or Fleet as it may be obligated under
section 4. 1(1)) will pay their respective shares of $11,.495000, which shall be

caloutated as follows:

{1) The total number of points for all Eligible Claimanis and Eligible

Derjvative Claimants shall be computed ("Total Points™).

(i) The amount of the Net Eligible Claimmant Fund {as defined in
section 4.2(3)(a)) shall then be divided by the Total Points to arrive at a

per point value (“the Allocation Point Value™).

A sty sty sdlerpnos herein arg 1 Cangdmn dolisrg
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{ii)  For each Eligible Claimant and Eligible Derivative Claimani, that
Claimant’s number of points (as calculated under section 4.2) shall be
multipiied by the Allocation Point Value to arrive at an allocation for sach
Eligible Claimant and Eligible Derivative Claumant (the “Per Claim

Allocated Value™),

{rv)  For each policy vear, the Per Claim Allocated Values and fixed
sum awards for that year {as allocated pursuant to section 4.1(3}) shall be

totalled to arrive at the “Policy Year Value™.

{(vi  For each policy year, the Policy Year Value shall then be divided
by the Net Eligible Claimant Fund plus the total of all fixed sum awards 1o

arrive at the Policy Year Percentage for that policy year.

Each Participating Insurer, subject to its policy limits, shall issue one check to the

Claims Admindstrator, for an amount equal to the product of
{13 $11,495,000; and
{2y the sum of its applicable Policy Yedr Percentages,

along with simple interest on that amount at a rate of 2 percent per annum from the
date of this Settlement Agreement to the date of payment under this section. No
Participating Insurer shall have any obligation to pay any amount in excess of its

remaining applicable policy limit as of the date the payment is due to be made,

(6) The Claims Administrator will invest the monies in & bankers acceptance issued by a
Sehedule 1 chartered Canadian bank. Al interest accrued will be added to the fund used to

compensate Eligible Claimants.

{7y The Defendants and Participating Insurers shall have no obligation to pay any amount in
addition to the Settlement Amount, for any reason, pursuant to or in furtherance of this

Settlement Agreement,

(8)  The Claims Administrator shall maintain the Account as provided for n this Sertlement

Agreement and shall not pay out any monies from the Account, except in accordance with the
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provisions of this Settlement Agreement, without an order of the Ontario Court made on notice

o or on consent nf the Parties,

4.2 Claims and Claimants
EHgible Claimants
«.Fn

{13 A Primary Class Member must establish the criteria outlined in Schedule w1 order 10

become an Eligible Claimant.

{2)  Fleet and Participating Insurers have the right to examine the supporting documentation
for any claim submitted to the Claims Administrator. The Claims Administrator shali establish a
central electronic repository of documents and information submitted by claimants, whick shall
be accessible for this purpose.  Fleet and Participating Insurers shall be permitied to

communicate with the Clatms Administrator o assist with the analysis of claims.

(3} The Sewlement Matrix at Schedule “B” will be used to allocate points to Eligible
Claimants. Points are awarded based on the medical condition and other relevant factors. Any
claims that do not meet the threshold requirements of the Settlement Matrix shall not participate
in any distribution of the Settlement Amount. For purposes of calculating specific doliar

amounts awarded to individual Eligible Claimants the following procedures shall be employed:

(a)  Starting with $11,495,000 and any interest that has accrued on such amount either
as provided for in section 4. 1{35)(b) or interest accruing after payment is made by
the Participating Insurers, there shall be a subtraction of 81,800,000 under section
4 1{#)(b) (or the balance of such amount if any of the Provincial Health Insurers
shall refuse payment as addressed in section 4.2(5)), a subtraction of §3,395,000
{or such other amount as the Ontaric Court may approve) under section 4. 1{4)}c),
a subtraction of funds, if any, used for administration in excess of the allocated
$300.000, the addition of unused funds, if any, from the $300,000 admintstrative
expense fund, the subtraction of any fixed dollar awards to Eligible Claimants
under Schedule “B” and related percentage dollar awards to Eligible Derivative
Claimants under Schedule “E”, if any, and any other adjustments not specifically
idemtified herein but Ihal,t are necessary 1o effectuate this settlement includiag but
not limited o any taxes or other fees due and owing as a consequence of

administering this Settlement, This calculation shall yield the amount of funds
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available to distribute to Eligible Claimants and Eligible Derivative Claimants

who have been allocated points (“Net Eligible Claimant Fund™).

(by  The total number of points for all Eligible Claimants {as allocated v accordance
with Schedule “B"} and Eligible Derivative Claimants (as allocated i accordance
with section 4.2(4) and Schedule “E”) shall be divided into the Net Eligible

{Claimant Fand 1o arrive at a per point value.

¢y The per point value shall then be multiplied by the number of points for each
Eligible Claimant and Eligible Derivative Claimant, which doliar amount shall

refllect the individual dollar awards.

(dy  Consistent with Schedule “B”, claims that are assigned @ base compensation point
value, but which, after application of the quantifiable factors affecting that base
compensation point value, hiave no positive base compensation points remaining,
will be patd $2,500, which sum is separate from the Net Eligible Claim Fund and
subtracted under section 4.2(3)(a}.

(4)  Paymems to Eligible Derivative Claimants will be determined in accordance with and
made pursuant to section 10 of Schedule “E”. The percentages identified in Schedule "E” are to
be used to assign points to the Eligible Derivative Claimants based on the points aliocated to the
Eligible Claimant, For example, if the Eligible Claimant is allocated 100 points under section
42(3), and the Eligible Derivative Claimant is entitled to an § percent recavery based on
Schedule “E”, the Eligible Derivative Claimant will be allocated 8 points. Any fractional points

shall be rounded up to the next whole point,

Provincial Health Insurers

(5)  Payments to Provincial Health Insurers will be made pursuant to Schedule “D”. If a
Provineial Health Insurer refuses to take its share of the Settlement Amount, its share of the
Settlement Amount shall be redistributed to the Participating Insurers based on the Participating

Insurers’ respective contributions to the funding of the Settlement Amount,

4.3 "Faxey and Interest
{1y All interest earned on the Seftlement Amount shall become and remain part of the

Ascount,
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{2} Class Counsel shall bear all risks refated to the investment of the Sertlement Amownt in

the Account.

(33 All funds held by the Claims Administrator shall be deemed and considered to be in
custodia legis of the Omario Court, and shall remain subject to the jurisdiction of the Ontario
Court unti} such time as such funds shall be distributed pursuant to the Settlement Agreement

and/or further order of the Ontario Court.

{4 Class Counsel, jointly and severally, hereby indemnifies, defends, and holds harmless the
Defendants and Participating Insurers from and against any harm or injury suffered by reason of
the use. misuse, erronecus dishursement, or other action taken or failure to act by Class Counsel
or by the Claims Administrator with respect to the Settlement Amouni, or funds in the Account
not strictly in accordance with the provisions of this Settlement Agreement, the Settlement

Matrix, or any orders of the Ontario Court.

{5 All taxes payable on any interest which accrues on the Settlement Amount in the Account
or otherwise in relation to the Settlement Amount, shall be the responsibility of the Class. The
Claims Administrator in consultation with Class Counsel shall be solely responsible to fulfill all
tax reporting and payment requirements arising from the Setilement Amount i the Account,
including any obligation to report taxable income and make tax payments. All taxes (including
interest and penaltles) due with respect to the income earned by the Settlement Amount shall be

paid from the Account.

{6}  The Defendants and Participating Insurers shall have no responsibility 1o make any tax
filings relating 1o the Account and shall have no responsibility to pay tax on any income garped

by the Settlement Amount or pay any taxes on the monies in the Account.

SECTION 3- RELEASES AND DISMISSALS
L Release of Releasees

{1} Upon the Effective Date, the Releasors forever and absolutely release, acquit, and
discharge the Releasees from the Released Claims. And for the consideration provided herein,
the Releasors agree not to make any claim or take or continue any proceedings arising out of or
relating to the subject matter of the Released Claims against any other person, corporation of

entity including any public authority or statutory body {including, without limitation. any bealth
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care professionals, health care providers, health care facilities, pharmacies, public authority
including Her Majesty the Queen in right of Canada or any distributor or supplier of Fleet
Phospho-Soda) which might claim damages and/for contribution and indemmty and/or other
relief under the provisions of the Negligence Aer, RS0, 1990, ¢ N-1 or other comparable
provincial legislation and any amendments thereto, the common law, equity, Québee civil law, or
any other statute, for any relief whatsoever, including relief of a monetary, declaratory or

injunctive nature, from one or more of the Releasees.

{2)  The Parties intend that the final Settlement Agreement will be approved by the Ontario
Court and will result in the dismissal of all claims asserted or which could have been asserted by

members of the putative classes herein,

(3 An Order will be sought at the settiement approval hearing which shall include a term

releasing the claims of the Provincial Health Insurers generally in the following form:

In consideration of the payments made to the Provineial Health Insurers set out in
this Settlement Agreement, Provincial Health fnsurers will be deemed, i so far as
iheir mterest are concerned, to release and forever discharge the Defendants and
Participating losurers from any and all actions, causes of action, suits, debts,
dutics. accounts, Bonds, covenams, contracts, clsims and demands whatsoever
that were asserted or which could have been asserted by the Provineial Health
Inswrers on thelr own behalf by or on behalf of any Class Member refating to
Fleet Phospho-Soda.  Provincial Heaith Insurers may not make any claims, or
take or continue any procecdings against any person, parnership, corperation, or
other entity who might claim contribution or Indemnity or any other rolief of a
memetary, declaratory or injunctive nature from the Defendants and Participatmg
Insnrers m connection with the claims released m this Sertlement Agreement.

(4} Without limiting any other provistons herein, each Class Member who did not opt-out,
whether or not he or she submits a claim or otherwise receives an award, will be deemed by the
Settlement Agreement completely and unconditionally to have released and forever discharged
the Releasews from any and all Released Claims, including all claims, actions, causes of action,
suits, debts, duties, accounts, bonds, covenants, contracts, and demands whatsoever, whether
known or unknown, that were asserted or could have been asserted in the litigation that is the

subject of this Settlement Agreement.

{S)  The Parties agree that each Class Member who did not opt-out, whether or not he or she

submits a claim or otherwise receives an award, will be forever barred and enjoined from
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continuing, commencing, instituiing or prosecuting any action, litigation, mvestigation or other
proceeding in any court of law or equity, arbitration, tribunal, proceeding, governmental forum,
administrative forum or any other forum, directly, representatively or derivatively, asserting

against any of the Defendants, Releasees or third-party any claims that relate to or constitute any

Released Claims covered by the final Settlement Agreement.

52 Dismissal of Proceeding
{1y The Parties shell, on consent, as part of the motions for approval of the Settlement,
request the Ontario Court to dismiss the Ontario Proceeding with prejudice as against the

Defendants, without costs.

SECTION 6 - OPTING-OUT AND RIGHT TO TERMINATE AGREEMENT

o.1 Procedure

(1 The procedure for opting out, including timing and wnotice requirements and the
information required from the person seeking to opt-out as set forth in Schedule “A”, shall be

agreed to by the Parties and approved by the Ontarie Court,

() Class Counsel shall, as part of the motion for approval of the Settlement, submit a notice
in a form that is mutually agreed by the Parties and substantially similar to Schedule “17, which
shall include, inier afia, information regarding opting out of the action, for approval by the
Ontario Court. This notice shall require that on a date (the “Opt-Out Deadline”) sixty (60) days
after the first publication of the notice of settlement approval, Primary Clasy Members or
Represemtative Claimants who do not want 10 participate in the Settlement Agreement must
submit # timely and valid request for exclusion from the Class in the Opt-Out Form attached as

Schedule “A™.

6.2 Opt-Ount Report

Within fifteen {13) days afier the expiration of the Opt-Out Deadline, the Defendants, the
Participating Insurers and Class Counsel shall be provided with a report from the Claims
Administrator advising as to the names of any Opt-Outs, the reasons for their opting out, if

known, and a copy of all information provided by that Opt-Out {“Opt-Out Report”).
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6.3 Right fo Terminate

{1 If five (33 or more Primary Class Members or Representative Claimants Opt-Out of the
Settlement and indicate intention fo pursue a claim against the Defendants either individually or
collectively, then the Defendants andior Participating Insurers may terminate thi# Settlement
Agreement.  The right to terminate the Settlement Agreement may be exercised only by a
Participating Insurer or Participating Insurers, individually or collectively, who are responsible
for a majority of the Opt-Out claims. 1f the provincial heaith care insurer of British Columbia,
Ontaric or Quebec opts out of the Settlement Agreement. the Settlement Agreement may be
terminated by the Defendants and/or the Participating Insurers, individuaily or collectively. Any
termination rights must be exercised prior to any Participating Insurers” contribution to the

Account established by the Claims Administrator.

{2y A Primary Class Member or Representative Claimant will not be counted for the
purposes of section 6.3(1) if he or she has indicated, to the Defendants’ and the Participating
Insurers’ satisfaction, that he or she does not intend to begin individual litigation against the
Defendants with respect to Fleet Phospho-Soda. 1f the intentiom is not clear on the Opt-Out
Form, Class Counsel will contact the Class Member so that Fleet and the Participating Insurers

have sufficient information to make their determination about that Class Member's intentions.

SECTION 7 - TERMINATION OF SETTLEMENT AGREEMENT
7.1 Manner of Termination

If Fieet and/or Participating Insurers exercise their right to terminate this Settiement
Agreement pursuant to paragraph 6.3(1), then they shall give written notice of the termination to

Clags Counsel no later than thirly (30) days after receipt of the Opt-Out Report,

72 Effect of Termination

In the event of termination of this Settlement Agreement pursuant to paragraph 6.3(1).
and notwithstanding any other provisions of this Agreement, all Parties shail be restored to thewr
respective positions in and with respect to the Proceedings immediately prior 1o the date on
which this Settlement Agreement is signed by all Parties.  Any certification order made for the
purposes of settlement shall be rescinded on consent. All statutes of limitation and/or repose for
all claims asserted in the Proceedings shall be deemed to have been tolted from the date of

signature of tids Seftlement Agreement by all Parties until the date of reinstatement and
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reactivation, or for such longer period as the law may provide without reference to this

Settlement Agreement.

The Parties further agree that any certification of « class for the purposes of settlement
shall be without prejudice to any position that any of the Parties may later take on any issue in
the Pmé;e&d%ﬁgs in the avent of termination, and that the Defendants’ consent to certification for
the purposes of setilement shall not constitute and shall not be deemed or construed as any
admission on the part of the Defendants that the Proceedings, or any other class proceeding,

putative or otherwise, is appropriate for trial as a class proceeding.

7.3 Survival of Provisions After any Termination

If this Settiement Agreement is terminated pursuant to paragraph 6.3(1), the provisions of
this Settlement Agreement will have no force or effect and all ¢bligations related thereto shall
cease immediately, with the exception that the agreements and commitments contained in

Section [1 shall survive termination.

74  Not Approved by the Court

(1) I1fthis Settlement Agreement is not approved by the Ontario Court:

{2} subject to subsection 7.4(2) below, it shall be null and veid and shall have no
force or effect, and the Parties shall not be bound by its terms, with the sole
exception of the agreements and commitments contained in section 11, which

shall survive, and

(b} all negotiations, statements and proceedings relating to the Settfement and the
Settlement Agreement shall be deemed to be without prejudice to the rights of the
Parties, and the Parties shall be deemed to be restored 1o their respective positions

existing immediately before it was executed.

{2y .In the event of a fermination, notwithstanding any other provisions of this Settlement
Agreement, all Parties shall be restored to their respective positions immediately prior to the date

on which this Settlement Agreement is signed by all Parties.

(37  The Parties expressly reserve all of their respective rights to the extent that the Ontario

Cowrt does not approve this Seftiement Agreement.
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SECTION & - DISTRIBUTION OF THE SETTLEMENT AMOUNT AND ACCRUED
INTEREST

8.1 Setttement Matrix
The Settlement Amount shall be held by the Claims Administrator in trust for the benefit
of Class Members and, after the Effective Date, shall be paid in accordance with the Settiement

Matrix in a form substantially stmilar to Schedule “B”, subject to approval by the Ontario Court,

The Claims Administrator shall administer claims according to the Setterment Muatrix,

this Setilement Agreement, and the procedures outlined in Schedule "E™

82 Monies in the Account

In no event shall the Defendants or Participating Insurers have any responsibility,
financial obligations, or liabiity whatsoever with respect to the investment, distribution, use, or
adminisiration of monies in the Account including, but not limited to, the costs and expenses of
such investment, distribution, use, amd administration, Administration Expenses and Class

Counsel Fees except as otherwise provided for in section 4 of this Settlement Agreement,

SECTION 9- LEGAL FEES AND DISBURSEMENTS

{13 Class Counsel will bring a motion to the Ontario Court for approval of Class Counsel
Fees. Such Fees are awarded at the discretion of the Qutario Court after hearing from counse!
for the Parties. The Defendants and Participaiing Insurers will not take any position with respect

to the amount of Class Counsel Fees requested by Class Counsel.

{2} 1f the Ontario Court approves Class Counsel Fees of less than $3,395,000, then the excess
shall be added to the fund used to pay Eligible Claimants and if the Ontario Court approves Class
Counsel Fees of more than $3,393,000, the excess shall be taken from the fund used 1o pay

Eligible Claimants.

{(3)  Class Counsel Fees may be paid out of the Account only afler Class Counsel obtain the

Ontario Court's approval,

(41 Class Members who have retained, or in the process of making a claim do retain, lawyers
to assist them in making their individual claims to this settlement shall be responsible for the

tegal fees and expenses of such lawyers.
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SECTION 10 - ADMINISTRATION AND IMPLEMENTATION
10.1  Mechanies of Administration
Except to the extent provided for in this Settlement Agreement, the mechanics of the

implementation and administration of this Settlement Agreement shall be determined by the

Ontario Court on motion brought by the Parties, or any of thent,

102 Notices Reguired

(1} The Class shall be given notice of (1) the hearing at which the Ontaria Court will be asked
to approve the Settlement Agreement; (i} the outcome of that hearing; and (iti) any termination
of this Settlement Agreement if the Settlement is terminated afier notice of the hearing to

approve the Settlement was provided.

{2} Class Counsel and Fleet will jointly prepare such sotices to the Class as may be required,
to provide for “Short Form™ and “Long Form” notices ("Notices”) substantially in the form
attached in Schedules “F7, “G7 “H” and “I” respectively, as well as a plan for distribution of the
Notices (Schedules “J" and “K”). Counsel acknowledge that all Notices and the plan for
distribution of Notices must be approved by the Ontario Coust. No Notices shall be disseminated

anywhere until such time as they are approved by the Ontario Court.

SECTION 11— NO ADMISSION OF LIABHATY
The Parties agree that, whether or not this Settlement Agreement is finally approved or is
ferminated, this Settlement Agreement and anything contained herein, and any and all
negotiations, documents, discussions, and proceedings associated with this Settlement
Agreement, and any action taken to carry out this Seitlement Agreement, shall not be deemed,
construed, or interpreted to be an admission of any vielation of any statwte or law, or of any
wrongdoing or liability by the Releasees or any of them, or of the truth of any of the claims or

alfegations made in the Proceedings or in any other pleading filed by the Plaintifts,

The Parties further agree that, whether or not this Settlement Agreement is finally
approved or is terminated, neither this Settlement nor any docunrent relating to it shall be offered
in evidence in any action or proceeding in any courl, agency or tribunal, except to seek court
approval of this Settlement Agreement or to give effect o and enforce the provisions of this

Settlement Agreement.
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SECTION 12- MISCELLANEOUS
12.1  Governing Law

This Sertlement Agreement shall be governed by and construed and interpreted in
accordance with the laws of the Province of Ontario, without regard to Onlario’s conflict of laws

rules.

122 Ongoeing Jurisdiction

The Ontaric Court shall refain exclusive jurisdiction over all matters relating to the
implementation and enforcement of this Settlement Agreement, The Participating Insurers agree
to submit to and to be bound by the jurisdiction of the Ontarie Court with respect to any claim
that a Party has breached this Settlement Agreement. The Participating Insurers agree 1o
cooperate with Class Counsel and the Ontario Court to provide reasonable assurances that the
claims will be paid in accordance with the Settlement Agreement. The Parties agree that any
claim that a Party has breached the Settlement Agreement may be adjudicated before the Ontario

Court, with appeal rights from any decisions preserved.

Ini the event a Participating Insurer fails to fulfill its obligations hereunder, Fleet agrees to

commence fitization fo pursue recovery from such insurer,

12,3 Motions for Directions
(1) The Plaintiffs, Class Counsel, the Claims Administrator, Fleet or any Participating
fnsurer may apply to the Ontarlo Court for directions in respect of the implementation and

administration of this Settlement Agresment,

{2) All motions contemplaied by this Settlement Agreement, including applications to the

Onrario Court for directions, shall be on notice to the Parties.
124 Timing
The Pardes will make their best efforts to bring the motien to approve the Seftlement Agreement

within ainety (90) days of the execution of the Settlement Agreement.

12.5  Releasees Have No Liability for Administration
The Releasees have no responsibility for and no Hability whatsoever with respect to the

administration of the Settlement Agreement.
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12.6  Headings, etc.

In thiy Seitlement Agreement:

{2)  the division of the Settlement Agreement inte sections and the insertion of
headings are for convenience of reference only and shall not affect the

construction or interpretation of this Settlement Agreement; and

(b}  the terms “this Setflement Agreement”. “the Settlement Agreement”, “hereof”,
“hereunder”, “herein”, “hereto”, and similar expressions refer to this Settlement
Agreement and not to any particular section or portion of this Settlement

Agreement.

127 Entive Agreement

This Settlement Agreement constituies the entire agreement among the Parties, and
supersedes auny and all prior and contemporaneous understandings, undertakings, negotiations,
representations, commiunications, promises, agreements, agreements in  principle, and
memorands of understanding in connection herewith. The Parties agree that they have not
received or relied on any agreements, representations, or promises other than as contained in this
Setilement Agreement. None of the Parties shall be bourd by any prior obligations, conditions,
or representations with respect to the subject matter of this Settlement Agreement, unless
expressly incorporated herein.  This Settlement Agreement may not be modified or amended
except in wryiting and on consent of all Parties hereto, and any such modification or amendment

must be approved by the Ontario Court.

12.8  Binding Effect

Onee the Settlsment Agreement is approved by the Ontario Court and the approval orders
become Final Orders, this Settlement Agreement shall be binding upon, and inure to the benefit
of the Plaintiffs, Class Members, the Releasors, the Defendants, the Participating Insurers, the

Releasees, Class Counsel, and the Claims Administrator.

12,8 Survival
The representations and warranties conteined in this Settlement Agresment shall survive

its execution and implementation.
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12,10 Counterparts
This Settlement Agreement may be executed in counterparts, all of which taken together

will be deemed to constitute one and the same agreement, and a facsimile signature shall be
deemed an original signature for purposes of executing this Settlement Agreement. This
Settiement Agresment may be delivered and Is fully enforceable in either original, faxed or other

electronic form provided that it is duly executed.

2,11 Negotiated Agreement

This Settiement Agreement has been the subject of negotiations and discussions among
the Pariies, each of which has been represented and advised by competent counsel, so that any
staiute, case law, or rule of interpretation or construction that would or might cause any
provision to be construed against the drafter of this Settlement Agreement shall have no force
and effect. The Parties further agree that the language comtained or not contained in previous
drafts of this Settlement Agreement, or any agreement in principle, shall have no bearing upon

the proper interpretation of this Settlement Agreement.

12,12 Language
The Parties acknowledue that they have required and consented that this Setlement
Agreement and all related documents be prepared in English; les Parties reconnaissent avoir

exigé que la présente convention et tous les documents connexes soient rédigés en anglais.
2,15 Dates

Dates referred to in this Settlement Agreement may be altered with the written consent of
the Parties and with the approval of the Ontario Court.

12,14 French Transiation

A French transiation of this Settlemeni Agreement, all Schedules attached hereto, and all
Notices pursuant to this Settlement Agreement shall be prepared by Class Counsel and made

available to Class Members upon their request.

12,15 Confidentiality
When the notice of settlement approval is disseminated, Class Counsel will publish a

press release, the form and content of which will be agreed to by the Parties.
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The Parties agree that no public statements shall be made regarding these Proceedings or
their sertlement which are in any way inconsistent with the terms of the Settlement Agreement.
In particular, the Parties agree that any public statements regarding these Proceedings will
indicate clearly that the Settlement has been negotiated, agreed and approved by the Ontano
Court without any admissions or findings of Liability or wrongdoing, and without any admissions
or conclusions as io the truth of any of the facts alleged in the Proceedings, all of which are

specifically denied,

Each Party agrees not to disparage the opposite Parties or their counsel with respect to
any of the matters in Issue in the Proceedings or the manner in which the Proceedings were
conducted or settled. The Parties agree that any public statements thal are mconsistent with the
terms of this Settlement Agreement could cause irreparable harm, including harm to the business

and reputation of the Defendants.

1216 Recitals

The recitals to this Setflement Agreement are true and form part of the Setlement

Agreement,

12,17 Schedules
The Scheduies annexed hereto form part of this Settlement Agreement,

12.18  Acknowledgements

Fach of the Parties hereby affirms and acknowledges that:

{a) he, she, or a representative of the Party with the authority to bind the Party with
respect 1o the matters set forth herein has read and understood the Settlement

Agreermant;

{by  the terms of this Settlement Agreement and the effects thereof have been fully

explained 1o him, her, or the Party's representative by his, her, or its counsel;

(©) he, she, or the Party's representative fully understands each term of the Settlement
£ 8 y's ey Y

Agreement and its effect; and
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{h no Party has relied upon any statement, represeniation, or inducement (whether
material, false, negligently made, or otherwise) of any other Party with respect 10

the first Party's decision {0 execute this Settlement Agreement.

1219 Authorized Signatures
Each of the undersigned represents that he or she is fully authorized to enter into the

terms and conditions of, and to execute, this Seitlement Agreement.

12.20 Notice

Where this Sertlement Agreement requires a Party to provide notice or any other
communication or document to another, such notice. communication, or document shall be
provided by email, facsimile, or letter by overnight delivery to the representatives for the Party 1o

whom notice is being provided, as identified below:

For Plaintifls and for Class Counsel:

Michael J. Peerless

Siskinds “7

Barristers & Solicitors

680 Waterloo Swrest

London, ON NG6AJSYS

Telaphone, S19-660-78066
Facsimile 519-660-7867

Email: mike peerless(@siskinds.com

Evait F. A, Merchant
Merchani Law Group "
Firgt Nations Bank Bidg.
501-224 4th Ave, S
Saskatoon, SK, §7K 5MS

Telephone: 306- 653-7777
Facsimile: 306- 973-1983
Email emerchant/@merchantlaw.com

Claude Desmeules

Siskinds, Desmeunles
43 Ruse Buade, Bureau 320
Guébec City, Québer GIR 4A2

Telephone: 418-694-2009

Facsimile; 418-624-0281

Email:

claude. desmeules@siskindsdesmenles.com

v



For Defendants:

Burry (Glaspell Gordon MoKes

Borden Ladser Gervais LLP Biake, Cassels & Graydon LLP
Sootin Plaza, 40 King Streer Wist Bamrigters-& Soficions

Toronto, ON M3 3Y4 199 Bay-Sirest

Tet: (416) 367-6104 f‘&u:’af@ "383'{_3?_‘}!:jgxgpmrggpt‘,curg West
Fax: {418) 361-708) Toronto, UM AEL 1A
Email: bglaspel@iblg.com Tel: (4163 8632400
' Fix (416) 863-2653
Ernall; gord. mekeu(@blakes cogm

The Parties bave exetnied this Serlement Agreemaent os of the date on the tover page.

LYNDA QUINTON, FRED QUINTON, DAVID
GLYNN JONES, DONNA HORPINUK,
ROBERT HORPINUK snd MIKE BERTA

57, PR o
: o
sy L gl A
' Name: Siskinds
Trle: Counsel for Lynda OQuinton and Fred
Quinton

By

Name: Siskinds, Desmenles

Title: Counsel for David Ghvi Jones
By:

Name: Mercham Law Group e
Titler Counse] for Denve Horpinuk, Robert
Haorpinuk and Mike Berta
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For Defendanis:

Barry Glaspeil Giordon Mekee

Borden Laduer Gevvais LLP Biake, Cassels & Graydon LLP
Sootia Plaza, 4¢ King Streel West Barristers & Solivitors

Tarouto, ON MEH 3¥4 199 Bay Strest

Tel, (416)367-6104 Shite 2408, Compers Lust Wt
Fax: (416) 361-7051 OTORIQ, M Bl 2 A

Bmail; bglaspoll@blg.com Tel: (416 863-2400

Fax: (416) 863-2653
Email: gord wkee@blakes.cont

“Phe Parties have excouted this Séttiement Agreoment as of tho date on the vover page.

LYNDA QUINTON, FRED QUINTON, DAYID
GLYNN JONES, DONNA HORPINUK,
ROBERT HORPINUK sud MIKE BERTA

A — -
By: U gl e

Name: Siskinds “*
Title: Counsel for Lynds Quintor and Fred

Quinton

By:

Name; Siskinds, Desmeules
Tithe: Cmun;gﬂ@%wid Ciiynn Jones

L Hlecehatt

By:

Name: Merchant Law Group ™
Title: Counsel for Uonna Harpinuk, Robert
Horpinuk and Mike Berta
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SCHEDULE A
OPT OUT FORM

FLEET PHOSPHO-SODA OPT QUT FORM

THIS IS NOT A REGISTRATION FORNM OR A CLAIM FORM.
IT EXCLUDES YOU FROM MAKING A CLAIM IN THE SETTLEMENT.
DO NOT USE THIS FORM IF YOU WANT TO RECEIVE BENEFITS UNDER THE SETTLEMENT a

MName:

M. f Mrs. 7 Miss £ Ms,
Gurrent Address:
Aptino/Street City Province Fostal Code
Telephone Homa: { i Work or Cell: { i
Date of Birth
Date of Death 11 Dsath Certificals Attached

{f applicable)
Health Card &

Identification of person signing this Opt Out For

[ purchased, used or ingested Fleet Phospha-soda and am the sbove identified Pdmary Class Member, |am
sigring this Form to EXCLUDE myself from potential entitlernent to benefits unter the Fleet Phospho-sota
Settlement Agresmment.

I § am the guardian, custodian, exeuutor, administrator or court-appointed representative (8 "Represaniative
Claimant'} of the above-dentified Primary Class Member/Primary Claimant (er hisiher sstate). | am signing this
Form to EXCLUDE myself ang the Primary Clags Membar! Primary Claimant identified above from potential
artitlernent to benefits under the Fleet Phospho-soda Settlernent Agresment, NOTE, Forthis Opt Outto be valid
the “Representative Clalmant’ must attach a copy of the court order or other offictal document appointing them as
the representative,

Purpose of Opting-Out {check only one):

[ My current intention is tn bagin individual itigetion against G B, Flest Company, Ing. snd/or Johnsen & Johnsen —
Marok Consumer Phammaceiticals of Canada to seek 1o recover damages related to my use of Feet Phospho-
soda,

1 Damoepting-out of the class action for a reason other than to begin individua! Ifigation against C.B, Fleet
Compeny, Inc. andfer Johnsen & Johnsen - Merck Consumer Pharmaneuticals of Cansda o sesit Lo recoves
demages refated to my use of Fleet Phosphe-soda. | do not intend 1o begin individual itigation against 0.5, Flegd
Company, Ine. andior Johnson & Johnson — Merck Consumer Pharmaceuticals of Canads with respect to my use
of Flget Phospho-sada,

| UNDERSTAND THAT BY OPTING OUT | WILL NEVER BE ELIGIBLE TO RECEIVE ANY
COMPENSATION PURSUANT TO THE FLEET PHOSPHO-SODA SETTLEMENT AGREEMENT

Yesr fo. Day Name of Primary Class Member or
Representative Claimant

Signature of Primary Class Member or
Representative Claimant







SCHEDULE B

POINT DISTRIBUTION MATRIX FOR PRIMARY CLAIMANTS

PART ONE: THRESHOLD EVIDENCE

TH RESHOLD E\’ID ENCE REQUIRED REGARDING USE OF M()RE Safficicncy to enter
THAN 45 mL-OF FPS' IN A 24 HOUR PERIOD I L process
Medical record indicating 2 procedurce requiring a bowel preparation was pﬂr?mmsd Ereter process
and proof of contemporancous purchase of FPS
£HE
Medical record of pre-provedure consuliation. provedirg resords, or post procediue Enter process
":;E“* racords, evidencing use of FFS
General bowsl preparation instructions for use of FPS together with a medical Ender process
{ . record evidencing o prosedurs requiring & bowel preparation
Physictan declaration of use of more than 43mL of FPS ina 24 howr-period as 2 Enier process
bosved prepration
OR
Medical record tndicating » procedure requiring @ bowel preparation was Enter process
performed, ar aMidavit from clairnt a8 10 use ol more than 435ml of FPS in 24-
- howrs in connection with such provedure, and a decharation i due difigencs was
exercised in atempting 1o obtain the bowel preparation tustrzction wiiized by
claimant,
THRESHOLD EVIDINCE OF FPS-RELATED RENAL INJURY Sufficicncy 1o enier
. _— e : ' DrOCess
Tf claimant had a post-ingestion kidney biopsy.” biopsy must demonstrate the Erder process
following: :
s jubular nocrosis and/or interstitial fbrosts:
s calcium phosplute deposition; and
»  clinlcal sssessmen of Avate Phosphate ‘\iﬂphmpaiin {“APN") or
iaa,pm::m?ur;cms or Acate Kidney Injury (AR in biopsy or ather
- medical record”
DR
Tt the absence of u blopsy, case specific expert report stating fat use of more than Ewter process
- 35ml ¥PS as i bowel prepasstion cansed or contributed o clatmant’s remal
! O% fpainmion

FFPS refars 10 any and sl Floet products comtaining Fleet® Phospho-sodad).

3ot . . . . hges v
* Claimant who underwent post-ingestion remd biopsy shull oy be considered for serthemunt if biopsy vesults are
produced. Upon request, biopsy matorials shail be provided for review,

¥ Can also be demoensteated by declaration of report upon review of biopsy report or biopsy materials,

This rmatrix does not reflect, and is not Intended to reflett, the litigation positons of any of he Parfies. RS intenvled solely for
sattiement pumposes, o faciitate the dstribution of setilement benefits for claimants whe allege injunes based on Ingestion of

FPS, and shall not be Introduced as evidence for any other purpose,




i the absence of a biopsy, medical records diagnosing patient with kidney infury,
whicly injury was caused or contributed 1w by the use of FP3 bowel preparation or
the medicnl procedure for which FBRS bowel preparation was used

Ender process

EXCLUSTONARY SCENARIOS

Bufficiency to enter

Jrocess

Claimant is ubable w satisty one or moro of the thireshold requirements for cvidence of
use of move than 45 mb of FPS it & 24-hour poriod or one or more of the threshold
requirements for evidence of FPS-related ronad injury

Mot sufficient

Basehine eGFﬁ is 29 or lower

Mot sufficient

Chaimu Grse divecied 1o use FPS as bowel cleanser afler Marcl 3, 2009

Not sufficient

In non ransplam cases, cureat ¢GFR {8 60 or groater

Not sullieicnt

1 In non-transplani, nop-death and non dialysis cases, no fab results measuring creatining
vatues or ¢OFR within 6 morndhs of the date the olaim is submitted.

Not sulficient

In nen-transpiant cases, where claimant’s sorum creatinine or ¢GFR retured o or
improved upon clairait’s baseline scrum crestinine or eGFR within 12 months of
ingestion.

Mot suflicient’

e Raseling eGFR” means the most recent ¢GFR prier to ingestion of FPS as indicated: (1) on lab repent: or (2

otherwise cafoudated using MDRD scale.

* Claims that are not sufficicnl to enfer the process are nol compensable,

This matrix doss hat reflect, and is niol intendad to reflect, the Rtigation positions of any of the Parties. It is infendexd sclely for
setlement puspases, to faciitate the distribution of settlement benefits for claimants who aflega injuries based on ingestion of

FEE, and shall oot be introduced as evidence for any other pumpose,

e




PART TWQO: BASE POINTS FOR COMPENSABLE INJURIES BY CATEGORY

L. Chronic Kidney Discase (“CKD") Stage [l (a} GFR35-59. ... 35
I CKD Stage HI{b): GFRA3-34, . 50
HE CKD StageHHe) GFR36-M.. s g0

1V, CKD Stage UL {d)y GFR3DW0 35, 114G

V. CKD Stage 1V GFR 201029, SN OIOT 180
V1. CKD SmgelV: GFRof ISorbelow. ..o OO 300
VIT - Renal tramsplant® 440
VIL  Long termypermanent dialysis’, 550
IX,  Wrongfuldeath e e 500

" This category includes clatmants who: (1} actually have had a transplant: {2} hiave an eGFR of 1Y or below, are on
o renal transplant st and are actively awaiting a transplant; or {3} have an ¢GFR of 19 or below, have a living
donor, and are actively awaiting a transplant.

*This category includes claimans who have siready bad 3 years of dialysis and claimanis who have had less than 3
year of dialysis, but whose medical records or treating physician affidavit establishes that & renal wansplant 1§ net
feusble or that claimant ts meligible for a renal transplant.

This matrix dloes riot reflact, and |s nol Intended to reflect, the fitigatien positions of any of the Parties. {Lis Infended solely for
seitement purposes, to faciifate the distibulion of setfiement benefits for claimants whe allege injuries tiaserd on ingestion of
£ and shall not be introduced as evidenice for any vther purpose.

3



PART THREE: QUANTIFIABLE FACTORS AFFECTING POINTS {Points from this

section reduce or increase the base point level by taking the total number of points from
this section, subtracting or adding the number from or to 100 to create a percentage, and
then multiplying that percentage by the base point number)

Enhanced Medical Factors

Negative Medical Factory

Biopsy fnding of APN a8 per threshold critena
ared
« Biopsy repert (or addendum therelo or
subseouent review of biopsy) reflects
the biepsy s consistom with the diagnosis
of APN or
s Expert veport or medical record reporting
that biopsy reflects APN

2%

Weak biopsy: Calcinm phosphue deposilion s

< 30 tubtibar Tuming in 8 sanple stze of wight or
more glomerul

~H%

In addition 1o APN, renal biopsy includes
findings of oue or mwrore of the following other
catsative diseases:

« aotive andfor clronde inerstitial nephritis
with imerstitial inflammation associmed
with skgnificant wwbulitis

» calcium-ouvlate deposition is equal 10 or
exgeeds the nmmber of calehn-phosphate
deposition where the calcium phosphate
deposition Is > 30 tubular umina in a
sample size of ¢ight or mere glomenuli

» calchume-oxylate deporition is at east half
the number of calcinmephosphaie
depasition where the calcium phosphate
deposition is < 30 tubular uming ina
sample size of cight or moze glomerudi

“(}‘f"{’x

Where there is no biopsy, lab resuits
demonstrate hyperphosplatemia or
bvpocaicemiy within 48 hours of first ingestion
{only applicable in cases in which the fast pre-
ngestion lab rosalls do not demonstrate
hypemhosphatemis or hypocalcenia)

+140%4

Labs obtained within 48 bours of ingestion do
not demansirgle liypocalcemia andier
Iyperphosphatemis {only applicable tn cases in
witich the last pre-ingestion fab rotalls do nod
dersonstrate hyporphosphatemia or
hypocalcemia}

-10%%

Al timg of ngestion, patient bas been
diagnosed with one or more of the follewing:
Megacolon

Cemgestive hieart Faihure

Bowel pbstruction (after Margh 18, 2002)
Ascites (afler March 19, 2002}

Children under 12

L]

& & & ¥

Y

=]
(%))

This matix does not reflact, and Is not intendad to reflect, 1he iitigation positions of any of the Parties. 1 is inlended sclely for
settiement pumoses, to faclitate the distribution of settfemernt benefits for claimants who allege injuties based on ingestion of
F128 andg shall nol be Infroduced as evidencs for any other pumass.

e




At the time of ingestion. patient suffored from ~23%%

» Urobn’s discase or colitis (@fler January
20037

in the absence of a biopsy, at time of toftial
post-ingestion diagnosis of renal discase, Inb
L restlls are not consistend with clinical picture
of kidney mjury ussociated with FPS ingestiomn:
* Proteinnria (delined a5 +3 or more with -153%
dipsuck; or 1 grany 1000 milliprans or
more profein wilh macroscople analysis)

= Menmiturds (defiped a5 473 or morc onra -1 5%
dipstick: or moderate or more of blood witl
macroscopic analysis; or more than 3 red
blood cells (RBCs) with micrascopic
antalysis)

» Active wrine sediment (defined as -15%
abnormal finding of casts, crysials,
coginophiis, pyoria or dysmorphic RBCs)

Stgnificam other porential causes contributing ~25%
0 renal failure, forming part of the differential,
o which either cannot be or have nol been
ruled out:

» Inthe absence of 2 biopsy, if claimanm used
3 centrast agent between baseline
creatimine and dizgnosis of Acwie Renal
Failure CARF™ ) or

« I claimant has 2 post-ingestion blopsy
report that reflects a contrast agem
inducing injury and clatmant actually used
@ contradt agent betwean last known
creatining and diagnosis of ARF

« s ihe shsence of @ biopsy, diagnosis of 3%
acute or cleoenic nopludtis

+ In e absence of & biopsy, active tght ~75%
chain, wiveloma or sutoimmuene kidoey
disesse

* The negative valustion applies it (1) clajmant was previously dingnosed with Croluy's disease or nicerative colitis;
{2} at ihe e of the ingestion of FPS has signs and symptoras documented in the medical records congistent with
active disease or medical records document prosumptive dingnosis of active Crohn’s discase or nlcorative colitis;
and (3 jthe diggnostic procedurs condlms active disease. Signs and sympioms rofer 1o rectal bleoding, diarrhes,
tencsmus, abdomunal pain and/or weight loss,

* As opposed 1o bland or inactive urine sodiment: <10 red blood colls/hpf and no ceflular casts in the sediment,
This matrix does not reflent, andis not intended to raflect, the igation posifons of any of the Parties. 1 Is intendad slaly for

seftlemant pumoses, 0 {acllifale the dstibulion of setlemant benefits for claimants who allege injuries basad o ingastion of
FP8, and shall not be indroduced as svidance for any other pumass.

A
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_ N:‘t:gajt;iifc Product Use Factors

If threshold evidonce conceming use of more ~23%
Hean 43mL of FPS in 24-hour perod is based
solely on o medical record indicating s
procedure requiring 4 howel prepanition was
performed and an aflidavit from chalmand as ©
use of more than one 45mi dose of FPS in
connection with such procedure
Bowel preparation was oot i acoordance with
accepted practice:
o More than 43 ;b noa single dose w0
» [ngestion of more than a towl of 90 ml of § -50%
FPS in 24 hears
* [ngestion of concomitan oral sodinm -50%,
phosphate product, sodissn phosphate
enema, , or ober pargatives for bowed
prepuration {applics to ingestions afler
March 19, 2002)
« Use of additional non-sodium phosphate -2%
laxatives a3 part of bowel preparation
» Loss than § hour separation belween doses | -23%
« Loss than 4 hour soparation botween doses | -30%
Enhanced Damuges Faciors Negative Damages Factord
Baseline oGFR {5 30 10 59
East kmown oGFR is 30 0 59 -30%
Last known oGFR is 40 to 49 ~10%
Last known eGFR 18 30 o 39 5%
Baselite eGFR is 4710 497
Last known ¢GFR ix 40 to 49 6%
Last known eGFR {5 30 10 39 -30%
Last knewn ¢GFR is 29 and below -25%
Baseline ¢GFR is 30 to 39
Lagt koown ¢GFR s 36 10 3% T
Last known ¢GFR s 20 w0 29 H0%
~3H1%%

Last known eGFR is 19 ad below

¥ The dedoctions to this category do ot apply to tmnsplant

COsS,

Y The deductions in this caiegory do not apply to efther transplant or long-term dialysis coses.

This malrix does not reflect, and is not infended to refledt, the iiligation positionss of any of the Parties. It ls infended solely tor
satfiemerd pumosss, o faclitate the distibution of seitlerment bensfits for clalmants who allegs injuries besed on ingestion of

FP8, and shall not be introduced as

G

gdidenice for any other pumose,




Surgary related fo secondary
leyperparathyroidian™ diagrosed post-FPS
iIEgCSﬂ(}ﬁ

Stage IV or worse

Stuge W

1%
+ 8%

Medically-treated sccondary
hyperparathyroidism™ dingnosed post-FPS
ingestion

Stage 1Y

Stage 18

+ g

3%

Dingnosed with anemiy secondary to FPS-
induced rénal impaioment, requiring continuing
reatnient

Stage IV

Stage Hl

Shorl wermy disdysis (applics i cuses i which
clainmm preseatly has Stage 1 or IV CKD but
hadd previousiy undergone 23 or more sessions of
diadvsis)

Short term dlalysis or sodium thiosulfae infusion
treatmen (apphies in cases v which claimand
presently has Stage M or IV CKD bug had
previously ondergone 1-234 sessions of dialvsiz or
sodim thiosullae infusion treatiment)

For Calegory VI {OKD IV GFR 19 or loss)
claimanis only preserdly on dialysis

Up to one year of disdysis complefed:

1-2 years of dislysis completed:

2-3 venrs of disdysds completed:

i F18%

| +22%

+12%

Enhanced Liability Factors

‘Negative Lishility Factors

- Creatinine values i last lab work prior o
[ ingestion 1s within "normal” range, bt
clatownt’s oGFR is af that tine below 60

41095

lagestion ocourred prigr o April 15, 2003 ~10%
Ingestion ocourred on or after April 13, 2003 and | +10%
before Decembor 15, 2005,

Ingestion ocourred on or after Decomber 15, ~10%

= Reguires medical recerd or expert report establishing retitionship to posti-colonoscopy CKD.

'* Requires medical record or expert roporl establishing refationship to post-colonoscopy CKD.

This matrix does not reflect, and is not intended fo reffact, the litigation positiens of any of the Parfies. [{is intended solely for
sattlamant puposes, o facliiate the distribution of setflerment benefite for cdlaimants who alisge injudes based on ingeslion of
FIS, and shall not be introduced as evidence for any ofher purpose,




2045 and belfore Novembey |, 2006
Ingestion on or afier November 1, 2006 and ~15%;
L :

before November |, 2007 o

Ingestion on or alter November ¥, 2007 and -22%,

before Jaaary 15, 2008 -

Ingestion on or after January 15, 2008 and ~26%

before April 1, 2008

Ingestion on or after Apsil 1, 2008 and before <30%

December 24, 2008

Ingestion on or after December 24, 2008 ~35%
Enhanced Age Factors ‘ Negative Age Pactors
Uingder 30 af tme of mgestion +8% { 70 theough 73 at thme of olaim submission -2%%
50 through 3% time of Ingestion +5% {70 dwough 80t time of claim subsnission -10%
&4 through 69 at tinw of Tggstion 1% 1 Over 80 at e of claim submdssion ~17%

Negative Limitations Factors'

[f thers Is & medical or other record indivating { -30%
that Claimant was advised or aware of their |
diagnosis of kidney injury and that such
infury was associated with the use of FPS
bowel preparation; amd the fhne botween the
date of that record and Qotober 23, 2007 is more
than the personal ijury limitstions period of the
Claimanis’ home provinee. ™

" The perceniage deduction for negative Hmimtion faciors is applicd sfier the ot renaining base compensation
points have been determined by apphication of all prior quantiftable factors affecting potnt value.

" For the sole purposes of assessing the application of this provision of this Settement Construct, the foliowing
horme provines lmitationg periods shall apply:

s Alborta: 2 years
« Dritish Colunbia 2 yours
» Manitoba: 6 yoars
= New Bronswick: 6 veurs
o Newloundiand wed Labrador: 2 veurs
« Norihwest Termitories: & yours
& Nova Scotia; & yenrs
* Npnavul: 4 years
= Ontario, & years {prior 10 Japuary 1, 2004y; 2 vears (afler January 1, 2004)

{continucd...)
This matrix does not reflect, and is not intended to reflest, he igation positions of any of the Partes. 11is intendad solely for
setifement purposes, (o fapilitate the dsibution of seifement benefits for claimarnts who aliege injuries based on ingestion of
FE8, and shall not be introduiced as evidenes for any other purposs.
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Claims with Negative Valuations

| Claims Ui are sssigned @ base compensation poinl value, but which, after appdication of the quantiffable Factors
affecting iat base compensation point value, have no positive base compensation points rempining, will be assigncd
a $2,500 dollar value that will st be subjeet to further adjustment.

(continged.. §

¢ Prince BEdward Island; & yoars
s Quebou 3 years
o Buskatchewan: 2 years
« Yukon 0 yours

This matrix does not reflect, and is not intended to reflect, the fitigation posions of any of the Parfies. [t s infended solely for
saifiement pumcsss, o facilifate the distrbution of sertlement benafits for claimants who allegs injuries based on ingestion of
FP8, and shall nol be introduced as evidense for any ofher purposs,

O




SCHEDULE C

SETTLEMENT APPROVAIL ORDER

Court File No. 58675/08

ONTARH
SUPERIOR COURT OF JUSTICE

The Honourable Madam L.C. Leiich } . the day
)
) of , 2010

BETWEEN:
LYNDA QUINTON and FRED QUINTON
Plaintifly

- g -

C.B. FLEET HOLDING COMPANY, INC., C.B. FLEET COMPANY, INC., and
JOHNSON & JOMNSON - MERCK CONSUMER PHARMACEUTICALS OF CANADA

Detendants

Proceeding under the Clasy Proceedings Act, 1992

ORDER
THIS MOTION, made by the Plaintiffs for an Order that the within proceeding be

certitied as a class proceeding for settlernent purposes, that the Settlement Agreement entered

o between the Plaingiffs and Defendants be approved, and that x| be appointed as the



Claims Administrator, was heard this day at the Court House, 80 Dundas Street, London,

Untario,

ON  READING  the materials filed, including the Seulement Agreement

dated , 2070, and on hearing the submissions of counsel for the Plaintiffs and

counsel for the Defendams:

1. THIS COURT ORDERS AND DECLARES that for the purposes of this Qrder the
definitions set out in the Settlement Agreement apply to and are incorporated into this

Order:

b

THI5 COURT ORDERS that this action be certified as o class proceeding for

sertlement purposes pursuant to the Clasy Proceedings Aoy, 1992, 8.0, 1982, ¢.6;

THIS COURT ORDERS that the Class be defined as:

i

{2} All persons resident in Canada, including their estates, who purchased,

used or ingested Fleet Phospho-soda; and

(b} All persons who by virtue of a personal relaticuship t0 one or more of
such persons described in {a) above have standing in this action pursuant
o section 61(1} of the Family Law dor, R8O, 1990, ¢ F.3, as amended
(or equivalent derivative or direct claim by statute or common law in other

provinges or temitories),

4, THIS COURT ORDERS that the within action be certified as & class proceeding for
settlement purposes on the basis of the following common issue:

Were the Defendants negligent in the manufacture, marketing, or distribution of

Fleet Phospho-soda in Canada?;



[

0.

-y

- -

THIS COURT ORDERS that Lynda Quinton and Fred Quinton be appointed as

representative plaintifts for the Class;

THIS COURT DECLARES that the Settlement Agreement with its atiached Schedules,
attached hereto as Appendix “A”, is fair, reasonable and in the best interests of Class

Members;

THIS COURT ORDERS that the Settlement Agreement be and is hereby approved
pursuant © & 29 of the Class Proceedings Aer, 71992, and shall be implemented in

accordance with its teyms:

THIS COURT DECLARES that the Settlement Agreement is incorporated by reference
into and forms part of this Order and is binding upon the Representative Plaintiffs, upon
all Class Members, vpon Representative Claimants, and upon the Defendamts and

Participating Insurers;

This COURT ORDERS AND DECLARES thar this Order, including the Seftlement
Agreement, 1s binding upon each Class Member, including those persons who are minors
or mentally incapable and the requirements of Rules 7.04(1) and 7.08(4} of the Rufes of

Civil Procedure R.8.0. Reg. 194 are dispensed with in respect of this action;

THIS COURT ORDERS that each Class Member, personally and on behalf of their
respective heirs, successors, execuiors, administrators, trustees, and assigns, and their
affiliated, predecessor, successor and related companies, shall be deemed 10 have relzased

and does hereby release and forever discharge the Releasees of the Released Claims;

THIS COURT ORDERS that the deadline for Class Members to opt-out of the

-~

Settlement be sixty days following first publication of the notice of settlement approval



15
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{Schedule “H” of the Sertlement Agreement), or such other time period as may be
approved by the Court, and that after that date, Class Members who have not timely and

property opted-out will be bound by the Setilement Agreement;

THIS COURT ORDERS that any and all claims of the Provincial Health Insurers are
also hereby released on the following terms:

in consideration of the payments made {o the Provincial Health Insurers set ouf in
this Setttement Agreement, Provincial Health Insurers will be deemed, in so far as
their interest are concemed, fo release and forever discharge the Defendants and
Participating insurers from any and all actions, causes of action, suits, debis,
duties, accounts, bonds, covenants, coutracts, claims and demands whatsoever
that were asserfed or which could have been asserted by the Provincial Health
Insurers on their own behalf by or on behalf of any Class Member relating to
Fleet Phospho-Soda. Provincial Health Insurers may not make any claims, or take
or continue any proceedings against any person, partnership, corporation, or other
entity who might claim contribution or indemnity or any other relief of a
monetary, declaratery or injunctive nature from the Defendanis and Participating

insurers in connection with the claims released in this Setilement Agreement;

THIS COURT ORDERS that [¥§

is appoinied as the Claims Administrator;

THIS COURT ORDERS that the Claims Administrator execute its obligations as laid

out in the Seitlement Agreement and Schedules attached thereto,

THIS COURT ORDERS that the Seftlement Matrix atached to the Settlement
Agreement as Schedule “B” be and is hereby approved and shall be implemented in

aceordance with its terms;

THIS COURT ORDERS that the notices of settlement approval attached to the

Settlement Agreement as Schedule "I and Schedule “1 be and are hereby approved;



-5

17 THIS COURT ORDERS that the notice of settlement approval be disseminated in

accordance with the plan attached to the Settlement Agreement as Schedule “K7;

18, THIS COURT ORDERS AND ADJUDGES that this Proceeding be and is hereby

dismissed against the Defendants, without costs and with prejudice.

Bate: L2010

The Honourable Madam Justice L.C. Leitch



SCHEDULED

PROVINCIAL HEALTH INSURERS ~ SETTLEMENT DISTRIBUTION

PROVINCE

NFLD

PE]

NS

SK

AB

BC

Tatal:

SETTLEMENT AMQUNT
$27,180.00
$7,560.00
$50,040.60
$39,960 00
$418,860.00
$699,120.00
$65,340.00
$55,260.00
$197,460,.00
$239,220.00

31,800,000



SCHEDULE E

CLAIMS ADMINISTRATION PROCEDURES

The procedures set forth herein are for the administration of the Settiement Agreement and for
the submission, processing, approval, compensation, and appeal of individual claims pursuant
the terms and conditions of the Fleet Phospho-Soda Class Action Canada-Wide Sertlement
Agreement. The procedures shall be implemented by the Claims Administrator, subject to the
ongong authority and supervision of the Ontario Court. The Claims Administrator may adopt
additional pelicies and procedures for the administration of the Settlement Agreement that are
consistent with the Settlement Agreement and the Order of the Ontario Court.

i. ADMINISTRATION OF SETTLEMENT FUNDS

Following appointment by the Ontario Court, the Claims Administrator shall receive in Trust
directly from the Defendants and/or Participating Insurers all settlement funds provided for in
Section 4 of the Settlement Agreement at the times outlined in the Seftiement Agreement. The
Claims Admintstrator shall invest the funds in the classes of securities provided in Section 26 of
the Trusiee Act, R0, 1980, ¢.23, with all interest or other income on such funds being added to
the monies in trust for the benefit of the Eligible Claimants and all costs and fees of the custodian
and/or manager of the flnds to be paid out of the interest or sole income on such funds.

The Claims Administrator shall implement the Setilement Agreement so as to provide benefits to
Eligible Claimants only, and in a timely manner designed to treat similarly situated Claimants as
uniformly as reasonably possible and to minimize to the extent reasonably possible the
adrministration and other transaction costs associated with the implemeniation of the Settlement
Agreement.

The Claims Admipistrator shall provide to Class Counsel, Defendants’ Counsel and counsel for
the Participating Insurers a list of the persons who the Claims Administrator has identified as
Eligible Claimants, a breakdown of the number of points awarded to the Eligible Claimant and
the ingestion date of Fleet Phospho-soda for each Bligible Claimant (“List of Approved
Claims™).

2. CLAIM FORMS AND CLAIM DEADLINE

Elgibility under the Settlement Agreement requires proper completion and execution of the
claim form developed by the Claims Administrator in consultation with Class Counsel and
Counsel for Fleet (“Claim Formt™), The Claims Administrator shall develop such other forms as
i deerns necessary for the implementation of the Settlement Agreement.

Claimants must submit their Claim Form and Supporting Documentation (collectively, their
“Submission™} by the Claims Deadline. Any Claimant who fails to file their Submission in a
timely manver will not be entitled 1o share in any distribution made In accordance with the
Settlament Agresment, unless the Court orders, on application by a Claimant, that an extension
of the Claims Deadline for that Claimant is in the interests of justice, I the Court 30 orders, the
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Claims Administrator shall process and render a decision with respect 1o the disposition of the
Claim in accordance with this Schedule.

3,

OVERVIEW OF THE SETTLEMENT MATRIX

The Settlement Matrix found at Schedule B of the Settlement Agreement containg the criteria to
be applied m determining, and caleulating points for, Eligible Claimants,

The Settlement Matrix has three parts with several components:

3.1

3.1

3.3

Part One: Threshold Evidence _

1. Threshold evidence required regarding use of more than 45 ml of FPS (FPS
refers to any and all Fleet products containing Fleet Phospho-soda) in a 24 hour
period

[

Threshold evidenes required regarding FPS-related renal injury (in this document,
as in the Settlement Matrix, the terms “renal injury” and “kidney injury” are used
interchangeabliy)

Exclusionary scenarios

Lad

4, Ir order to satisfy threshold evidence and move on 1o part rwo of the Settlement
Matrix:
{a) The Primary Claimant must satisfy one or more of the threshold
requirements for evidence of FPS ingestion and one or more of the
threshold requirements for evidence of FPS-related renal injury; and

{b}  The Primary Claimant must not be subject o an exclusion.
Part Two: Compensable Injuries By Category
I All compensable imjuries are based upon a determunation of the degree of renal
mjury sustained.  Criteria for determining the appropriate category of injury are
specified within the Settlement Matrix and further defined within these Claims

Adminstration Procedures, Schedule B

Part Three: Quantifiable Factors Affecting Value

i Enhanced Medical Factors and Negative Medical Factors

2. Negative Product Use Factors

3. Evnhanced Damage Factors and Negative Damage Factors
4. Enhanced Liability Factors and Negative Liability Factors

5. Enhanced Age Factors and Negative Age Factors,



3.4 CGeneral Caloulation Method

i
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Satisfy part ooe threshold evidence.

Determineg base value:

Each Primary Claimant shall fall within one (1) compensable injury
category ranging from 1 to IX with a corresponding number of peints. The
tasi. known available renal function status shall determine the applicable
category as further defined herein,

Determine the total net percentage points.

Apply the total net percentage points 1o increase or decrease the base value.

{2}

For example, the settlement value of a Primary Claimant with a current
e(GFR of 34 {ie, Category IV) whose percentage point factors equal -10 Is
derived by multiplying 110 by 90% (total of 99 poinis);

For example, the seitlement value of a Primary Claimant with a current
eGEFR of 22 (ie, Category V) whose percentage point factors equal +14 i3
derived by multiplving 180 by 114% {total of 205.2).

4. THE CLAIM PROCESS

4.1 Submissien of Claim

To become an Eligible Primary Claimant, the following information shall be submitted:

1.

b

All available lab resulis and medical records demounstrating:

(a)
{h)

{c)

{d)

Current renal function;
Reng] function prior and subsequent to FPS ingestion; and

The Primary Claimant’s medical history prior and subsequent to FPS
1ngestion.

Int the event that a Primary Claimant is unable to obtain medical records or
laly results demonstrating Primary Claimant’s renal function in the two
years prior to ingestion, the Primary Claimant shall submit an affidavit as
to the efforts underiaken io obtain such information and the reasons it
could not be obtained.

in all non-permanent dialysis, non-transplant or non-death cases, lab results
supporting the compensable injury category assignment shall be dated within 6
months of the date the claim is filed. Determination of a Primary Claimant’s
compensable injury category and current medical status shall be based upon the
iformation provided on the date the claim is submitted, unless the claim ig
determined to be deficient. Neither the Claimant nor Fleet shall be permitied 10
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supplement the initial claim submission with a [ab report or medical status or
other data obtained after the claim is submiied, except in the limited
circumstances where: (1) there is proof that the most current fab report and/or
medical status had been requested prior to {iling the claim, asd {2) the requested
fab report and/or medical status were not timely supplied by the healthcare
provider,

4.2 General Application

i, Dtermination of lab values

(@) Lab results obtained from lab reports will be controlling:

{1} Where fab results documented in medical records do not
correspond to a lab report, the lab report results will control.

(1)  Where no lab report is available and lab results are otherwise
documented in medical records, the lab results reported in the
medical record will control.

(i) If the Primary Claimant contends that a lab report contains an
error, it is the Primary Claimant’s burden to establish same by
submission of credible medical evidence for consideration (e.g., a
doctor’s statement, contemporancous medical records showing that
the physician(s) at the time considered the lab report to be in error,
or other such evidence demonstrating that the record is in error).

2. Determination of renal function and renal injury
{a) e¢GFR shall be determined as follows:

{1 Lab report providing eGFR caleulation will control,

(1) If Tab report does not provide eGFR caloulation, medical record
documenting the eGFR will control.

(iir)  If eGFR is not recorded in lab report or medical records, ¢GFR

shall be determined using the MDRD GFR calculator provided at
the National Kidney Foundation website using the original MDRD
calculator. Link and highlighted instructions below:

hitpwww. kidney. org/professionals/kdogi/efr caleulator.cfin

MDRD GFR Caleulator

Se

TEM creatinine

igfed, "
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{iv)  eGFR values shall be rounded up or down to the nearest whole
number,

in order 1o establish a renal injury related to FPS ingestion, the Primary
Claimant’s initial post-ingestion lab results must show evidence of renal
infry by way of an incressed creatinine value,  However, if the initial
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post-ingestion lab result was taken within 4S8-hours of the last ingestion
and did not show increased creatinine value, the Primary Claimant may
still establish renal injury related to FPS ingestion if the first lab result
taken more than 48-hours after the last ingestion shows increased
creatinine value, 7

(c) “Date of initial diagnosis” of a renal injury related to FPS ingestion, shall
mean the date of the initial post-ingestion lab showing evidence of renal
injury by way of an increased creatinine value as further defined herein.

3 Sufficiency of information and documents submitted

{a) Ouly Primary Claimants with documentation sufficient to establish a claim
will become Eligible Claimants.

{1} Ifa Primary Claimant contends that any medical record contains an
error, it is the Primary Claimant’s burden to establish same by
submission of credible medical evidence for consideration (e.g., a
doctor’s statement, contemporaneous medical records showing that
the physician(s) at the time considered the medical record at issue
to be in error, or other such evidence demonstrating that the
medical record is in error).

() Medical and Expert Evidence Threshold
{i} 1f a renal biopsy report or expert report is being relied upon to

support the threshold requirement of a finding and chinical
assessment of & FPS-related injury from a biopsy, only a
pathoiogist who is board certified in anatomic and/or clinical
pathotogy who s regularly relied upon in 4 clinical diagnostic
setting or otherwise a recognized nephropathologist will be
considered.

{1} In the absence of a biopsy, if a case specific expert report or
medical record associating the Primary Claimant's kidney injury
with the use of FPS is being relied upon to support the threshoid
requirernent of a FPS-related injury, only a board certified
nephrologist's opinion will be considersd.

4, Muhtiple Claim Ingestion Dates
{2} {n the event that the basis of a claim is comprised of a series of ingestions

with successively worsening kidney function, the applicable base value
{Part Two of Settlement Matrix), as well as all positive and negative value
factors {Part Three of Settlement Matrix), shall be based upon the Primary
Claimant’s current kidney function. Baseline eGFR shall be measured by
the last known ¢GFR prior to the first of the series of ingestions making up
the basis of the claim. However, if' any of the series of ingestions oceurred
after the Primary Claimant’s eGFR had dropped to 29 or lower (the
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“Below Threshold logestion™), the applicable base value, as well as all
positive and negative value factors, shall be based upon the Primary
Claimant’s status prior to that Below Threshold Ingestion,

3. Determination of bowel preparation regimen employed

{a}

{b)

(c)

(d)

{e)

When bowel preparation instructions are provided, it will be presumed
thatthe Primary Claimant followed such instructions.

Where medical records document a regimen different from the bowel prep
instructions provided (e.g., additional purgatives used, different dosing
interval or different amount of FPS ingested than indicated on the
mstructions), 1t will be presumed that the Primary Claimant followed the
regimen described in the medical records.

When bowel preparation instructions are not provided:

{1 If the medical records document the purgative products used, the
doses or the dosing interval, it will be presumed that the Primary
Clatmant followed the regimen documented in the medical records

(i)} If the medical records indicate that FPS was taken as part of the
bowel preparation regimen, but the number of doses, the amounts
per dose, the timing of such doses and any other purgative products
are not specified, the Primary Claimant shall provide an affidavit
or physician’s declaration selting forth the bowel prep regimen
followed.

The Primary Claimant’s affidavit as threshold evidence of bowel prep
regimen

(1) Where a Primery Claimant’s FPS ingestion is established by the
Primary Claimant’s affidavil, such affidavit shall contain the
pumber of doses, the amounts per dose, the timing of sach doses
and any other purgative products used.

Physician declaration as threshold evidence of bowel prep regimen

(1) Where a Primary Claimant’s FPS ingestion iz established by a
physician declaration, such declaration shall contain the number of
doses, the amounts per dose, the timing of such doses and any
other purgative products used.

Specific Criteria Protocols

i Renal Biopsy
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(a)

(&)

LR

Wmedical or other records indicate that post-ingestion kidney pathology
exists and there Is 6o report or review so as to consider whether such
pathology meets the causation threshold criteria for 4 renal biopsy case,
the claim will not be considered to pass threshold in the absence of an
affirmative showing by affidavit or other sworn declaration that the
pathology cannot be made available for the Primary Claimant’s review.

If a post-ingestion biopsy teport is relied upon to meet threshold criteria,
and if, upon request, the Primary Claimant fails to provide the renal -
pathology for review, the claim will not be considered to pass threshold in
the absence of an affirmative showing by affidavit or other sworn
declaration that the pathology cannot be made available for review,

If post-ingestion biopsy sample is unavailable upon request or insufficient
for renal pathologist to render a diagnosis of Acuie Phosphate
Nephropathy as per the threshold criteria, the Primary Claimant will net
be eligible to receive enhanced value points that otherwise may be
associated with & renal biopsy.

Compensable injury Category Definitions

{a)

{t

Renal Transplant
{1} Medical records confirm actual transplant; or
(i) Medical records confirm end stage kidoey failure:

{(A)  eGFR of 19 and below together with prool of acceptance
on a renal transplant waiting list; or ‘

(B oGFR of 19 and below together with proof of approved
fiving donor,

Long term/permanent dialysis

(i) Medical records establishing that Primary Claimant has completed
more than 3 years of diatysis; or

(i} The Primary Claimant is on dialysis less than 3 vears, and medical
records of treating physician affidavis establishes that the Primary
Claimant is ineligible for a transplant or that repal trapsplant is not
feasible.
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{¢) Wrongful death

{1} Death certificate vr autopsy report establishing that the claimed
renal injury was the primary cause of the Primary Claimant’s
death. ’

(A)  If death centificate or autopsy report does not identify renal
injury as the primary cause of the Primary Claimant’s
death, the compensable injury shall be governed by the
Primary Claimant’s Jast known eGFR related 1o post-FPS
ingestion renal injury.

Diagnosis  of  “acute or chronic  nephiitis™  includes  glomerular
nephropathy/nephritis in the presence of proteinuria, pyelo or tubular interstitial
nephritis/nephropathy (other than acute phosphate nephropathy), and is intended
o include all inflammatory and non-inflammatory kidney diseases.

Hyperparathyroidism secondary te FPS-induced renal impairment, requiring
cortinuing treatment

{a} Does not apply to medical freatment refated o pre-existing primary
hvperparathyroidism first diagnosed post FPS ingestion.

{h) Treatment must be continuing at the time of the Primary Claimant’s last
known eGFR defining compensable injury category.

{cj  The following medications shall be considered medical treatment
secondary to hyperparathyrokdism;

{i} Common phosphate binders:  Aluminium hydroxide (Alucaps),
Calcium carbonate (Calcichew, Titralac), Calcium acetate (Phosex,
PhosLo), Lanthanum carbonate (Fosrenol), Sevelamer (Renagel,
Renvela).

{iy  Common “Active forms of Vitamin D7 {prescription medication
not  mwulti-vitamin/vitamin-D or calcium OTC  supplements):
Calcidiol (also  sometimes called calcifediol or 25-hydroxy
Yitamin D with the brand names of Calderol, Decostriol and
Dedrogyl), diliydrotachysterol (DHT Intensol), and caleiiriol (One
Alpha, Rocaltrol and/or Caleijex when injected) Doxercalciterol
{Hectorol) and Paricalcitol (Zemplar). '

(i) Common calcimimetics: Sensipar {cinacalcet) NPS R-467 or NP§
R-568.

{dy  The following medications will not be considered for “enhanced value”
related to treatment for secondary hyperparathyroidism:
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(1) Multi-vifamins, calcium, vitamin-ID supplements and any other
type of claimed medical treatment other than specified above.

{ity  Treated or untreated pre-existing calcium, phosphorus or vitamin-

D disorder or condition effecting calcium, phosphorus or vitamin-

D regulation/metabolism,

Angmia secondary to FPS-induced renal impairment, requiring continuing
treatment |

{4} Treatment must be continuing at the time of the Primary Claimant’s Jast
known eGFR used to establish compensable injury category.

{b3 Continuing treatment includes EPO-therapy and/or ron supplements,
(o) B-12 supplements are not congidered for enhanced value.

{d} Does not apply to Primary Clatmants treating for anemia at the time of
FPS ingestion.

5 GENERAL CLAIMS PROCESSING GUIDELINES

The Claims Administrator shall process all Claims in a cost-effective and timely munner.

54 Techaical Beficiencies

1.

if, during Claims processing, the Claims Administrator finds that technical
deficiencies exist in a Claimant’s Claim Form or Supporting Documentation that
the Claims Administrator determines preciude the proper processing of such
Claim, the Claims Administrator shall notify the Claimant via mail of the
technical deficiencies, and shall allow the Claimant forty-five (45) days from the
mailing of such notice to correct the deficiencies. 1f the deficiencies are not

reject the Claim {or the portion of the Claim as the case may be). The Claimant
will ave no further opportunity to correct the technical deficiency;

Technical deficiencies referred to in Section 5.1.1 shall not include missing
deadlines for submitting Claim Forms, or failing to file sufficient Supporting
Documentation to support the Claim which has been made.

6. AUDTT PROVISIONS FOR CLAIMS ADMINISTRATOR

Primary Claimants shall provide the Claims Administrator with an executed Medical Direction
by or on behalf of the Primary Claimant, as prepared by the Claims Administrator in consultation
with Class Counsel. The Claims Administrator shall conduct audits of Claims in a manner
deemed appropriate by the Claims Administrator to delermine whether anv such Claims reflect
intentional fraud in any of the submissions relating to the Claims. Any Claim which is deemed
by the Claims Administrator to be fraudulent shall cause the Claimant to be permanently
disqualified from receiving any payment under this Settlement Agreement.
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8.

I

AUDIT AND COMMUNICATION PROVISIONS FOR DEFENDANTS
General Right of Audit

The Claams Administrator shall establish a central electronic repository of documents and
information submitted by Claimants. The Defendants and Participating Insurers shafl
have access to the document repository and shall be permitted to communicate with the
Claims Administrator 1o assist with the analysis of Claims.

List of Approved Claims

Within 7 days of a final determination of the number of Eligible Claimants, the Claims
Administrator will provide to Class Counsel, the Defendants and Participating Insurers
the Last of Approved Claims.

NOTIFICATION OF CLAIM REVIEW

The Claims Administrator shail notify a Claimant of the final decision with respect to the
disposition of their Claim and the points for which the Claimant i5 eligible via mail directed to
their last mailing address provided by the Clalmant to the Claims Adnuinistrator {or to counsel
when represenied).

9.

9.3

10,

10,4

APPEALS OF CLAIMS BECISIONS

Procedure

I Claimants will be granted a forty-five (45) day period from the date of mailing of
such nofification to appeal the classification or rejection of their Claim.

2. All appeals will be on the basis of written submissions only, with reference only
to material previcusly provided to the Claims Administrator in accordance with
this Schedule.

3, All appeals will be deternined by the Ontario Court.

4, The Ontaric Court may appoint a referee to review and make recommendations

on all appeals, It a referee is appointed, their reasonable costs shall be paid from
the Settlement Amount,

Final Decision

The judgment of the Ontarioc Court respecting any appeal from the Claims
Administrator’s deciston is final and binding and shall not be the subject of any further
appeal or revision.

BERIVATIVE CLAIMANT SETTLEMENTS

Children of Eligible Primary Claimants

Children of Eligible Primary Claimants who are under the age of 18 on the date the
Eligible Primary Claimant ingested more than 45 mL of Fleet Phospho-Soda in a 24 hour
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10.3

10.4

10.5

1.

S .

period, and spouses of Eligible Primary Claimants (including common-law and same-
sex), shall recerve §% of the amount awarded to the related Eligible Primary Claimant,
subject to section 10.4 below.

All other Efigible Derivative Claimanis

All other Tligible Derivative Claimants (parents and children 18 or over) shall receive
2% of the amount awarded to the related Eligible Primary Claimant, subject to section
10.4 below.

Supperting Documentation for Derivative Claimants

In order to be eligible for compensation, Derivative Claimants must complete the
Dertvative Claim Form and proof of one’s relationship to the Eligible Primary Claimant
is required. For example;

i, Speuses must provide g copy of their marriage certificate or other document
evidencing the relationship o the Eligible Primary Claimant;

2. {hildren of Eligible Primary Clatmants must provide a birth certficate or other
refevant documentation which establishes the date of birth of the Derivative
Claimant, and, 1f the last name of the child is different from that of the Eligible
Primary Claimant, documentation which establishes that the Derivative Claimant
is the child of the Eligible Primary Claimant.

Maximuwm Devivative Claimant Payvments Per Family

In the event that an Eligible Primary Claimant has Derivative Claimants eligible for
benetits the total of which benefits would exceed 20% of the amount awarded to the
related Eligible Primary Claimant, the total benefits paid to Eligible Derivative Claimants
shall be divided on a pro-rata basis with the total derivative payments equal 1o 20% of the
amount awarded to the related Eligible Primary Claimant.

Derivative Claimant Seftlement Payment Provisions

I, Compensation which is pavable to an Eligible Dervative Claimant who is a child
of an Eligible Primary Claimant who, at the time of pavment, 15 18 years of age or
older, shall be paid directly to the said Eligible Derivative Claimant.

b

For Eligible Derivative Claimanis who are under age 18 at the time of payment,
payments under $5,000.00 shall be paid to the related Eligible Primary Claimant
or Representative Claimant i trust, while payments of $5,000.00 or more shall be
paid into Court unless otherwise ordered by the Court.

MISCELLANEOQUS

Timeliness of Submissions

All Submissions by Claimants to the Claims Administrator relating to a Claim shall be
made in paper form transmitted via mail or delivery by courier. Al Submissions by mail
shall be conclusively deemed to have been submitted to the Claims Administrator on the
postoark date of such mail.  All Submissions defivered to the Claims Administrator by
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1.6
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overnight or other courier shall be conclusively deemed to have been submitted to the
Claims Administrator on the date the Submissions were deposited with the overnight or
other courier. These provisions shall determine the timeliness of any Submissions to the
Claims Administrator.  Submissions to the Claims Administrator by any other means,
including without limitation facsimile or electronic mail, shall not be considered timely
unless such materials are also submitted to the Claims Administrator viza mail or delivery
by the Claim Deadhine.

Call Centre

The Claims Adminisirator shall establish a toll-free call centre for the assistance of Class
Members and may devise such other means as the Claims Adminisirator deems
appropriate to provide Claimants with information on the status of their Claims, The toil-
free call centre and &l other means of communication shall be avaiiable in both French
and BEnglish,

Correspondence with Class Members

All written communications from the Claims Administrator to a Class Member shall be
trapsmmitted via regular mail to the last address provided by the Class Member to the
Claims Administrator.  Such written communications shall be directed to the Class
Member's legal counsel, if the Class Member is represented by counsel. Payments by the
Claims Administrator to a represented Eligible Claimant shall be made to the Eligible
Claimant’s counsel in trust for the Eligible Claimant. The Eligible Claimant {and legal
counsel 10 a represented Claimant)y shall be responsible for apprising the Claims
Administrator of the Eligible Claimant’s and counsel’s correct and current mailing
address, The Claims Administrator shall have no responsibility for locating Clatmants
for any mailing returned to the Claims Administrator as undeliverable.  The Claims
Administrator shall have the discretion, but is not required, to reissue payments 1o
Eligible Claimants returned as undeliverable under such policies and procedures as the
Clatms Administrator deems appropriate,

Surplus Settlement Monies

If, within twelve (12} months of the payments being issued to Claimants from the Claims
Administrator, 4 balance exists in the trust account as a result of returned or un-cashed
cheques, interest earned on the Settlement Amount and not allocated to claimants, or any
other surplas mounies, the balance in the trust account shall be paid w the Kidney
Foundation of Canada.

Fonds &’ Aide

The Claims Administrator shall be respomsible for caloulating and sending the
appropriate amount of meney to the Fonds 4’ Aide from the claims of Eligible Claimants
resident in Quebec under the applicable regulations had the Settlement been approved by
the Quebec Superior Court,

Legal Counsel to Claimants

A Claumant shall be considered to be represented by legal counsel in connection with &
Claim only if the Claims Administrator has received written notice signed by the
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Claimant of the identity of the Claimant’s counsel. A Claimant may discontinue such
representation. at any time by written notice to the Claims Administrator, No Hens or
claims for counset fees or costs may be asserted against the Claims Administrator or the
funds held by the Claims Administrator at any time,

Preservation and Disposition of Claim Submissions

The Claims Administrator shall preserve, in hard copy or electronic form, as the Claims
Administrator deems appropriate, the submissions relating 1o a Claim, until the
terminaiion of one (1) year after the last Claim has been paid out and/or after any appeals
have been dealt with and at such time shall dispose of the submissions by shredding or
such other means as will render the materials permanently illegible.

Assistance to the Claims Administrator

The Claims Administrator shall have the discretion to enter into such contracts and obtain
financial, accounting, and other expert assistance as are reasonably necessary in the
implementation of the Seitlement Agreement.

Taxation of the Funds

The Claims Administrator shall take ali reasonable steps to minimize the imposition of
taxes upon the monies in trust, and shall have the discretion 1o pay any taxes imposed on
such monies out of the monies 1n trust.




SCHEDULE F
SHORT FORM NOTICE OF SETTLEMENT APPROVAL HEARING

HAVE YOU USED
Fleet Phospho-Soda?

IF YOU OR SOMEONE CLOSE TO YOU USED FLEET PHOSPHO-SODA, PLEASE READ
THIS NOTICE CAREFULLY AS IT MAY AFFECT YOUR LEGAL RIGHTS AND YOU MAY
BE ELIGIBLE FOR COMPENSATION,

FLEET PHOSPHG-50DA = an over-the-nounter pharmaceutical product which was often directed to be usad as part of 2 bowel cleansing regimen,
esparially prior to undergeing a surgical procedure such as & colonoscopy.

Class action Bwsuits ware infliated in Oniarie, Guébes and Saskalchewan a lleging that C.B. Fleet Holding Company Inc., C.B. Fiset Comparny, inc.,
and Johnson & Jobnson — Merck Consumer Pharmaceuticals of Canads {the "Defendanis”} neghenty manufactured, marketsd and sold FLEET
PHOSPHO-S0DA in Canads without properly warning of afieged risks of kidney darnage. Thi Defendants dery Ihe plaintifs’ allegations and deny any
wrongdoing or fiability. The court has not taken sny position a5 o e uth o merits of the claims or defencas assertedd by either side. The allsgations
rate by the plaintffs have not been proven in court,

if you or & farely member ingested FLEETY PHOSPHO SODA and developed kidney damage, you may be enfilisd o compensation,

A Seiiernent Agreement has been reached. f you of somenne close to you used FLEET PHOSPHO SODA, you should immadiately review the 1l
tegal notice i this matter 4 ensurs you understand your lagal rights. A copy of the fulf fagal notice can be viewed at www classaction ca English and
French) or san be obiained by contacting Claas Counse! as fisted below,

The setement s for approvimately 51188500000, 1t s not pessible &t this time (o estimate what fevel of compensation any ane particular Eligible
Cludmant may tecsive.

A seffiemeni approvel hearing has been scheduted for L2011, Bt 1008 &g, Is the city of Landon, Ontardo. Al this hearing, the Court wil
duterming whether he Setlement Agreerment (s fair, reasonable, and in the best interests of Class Members.

A hearing seeking permission lo distontinue e Quebec Proceeding so that Quaber Class Members can parficipate in the Setliement Agresment for
which approvil i belng sought in e Onterio Court has been schedided for L2041, & XD am. in Quebse City,

Al Sy fled writen submissions recelved by Class Counsel wilf be considered at the setilement spprovat hearing. 1 vou support the seflement, vau
¢ nol have to do anyihing af this Bime and furlher notice will be published following the setflerient approvel hearing. This will comiain details of e
precedure tobe folowsd by Class Members making claims for compensatian,

Class Counsel gab be reached as Toliows:

English enguiries; Siskinds 1# French enquiries; Siskinds, Desmoules
880 Wateriog Street 43 fue Buade, Bur 320
London OR NSA 3V5 Guebec City, Quebes GIR 442
itatthew [, Basr Mathale Boulay
Tel  (B00Y 4816156 (7822 Toio (418} 8842000
Erail mat basr@siskinds.com Email_nathalie bovlay@siskindsdesmeanles.com

PUBLICATION OF THIS NOTICE HAS BEEN AUTHORIZED BY THE
ONTARIO SUPERIOR COURT OF JUSTICE




SCHEDULE G

LONG FORM NOTICE OF SETTLEMENT APPROVAL HEARING

TO ALL CLASS
WENMBERS;

Purpose of this
Notice

Approval of the
Seftlement
Agreement

Discontimiing the
Quebec
Procesding

Distrinntion
Profocol

FLEET PHOSPHO-SODA CLASS AcTion

NOTICE OF SETTLEMENT APPROVAL HiEAR!NG

|
PLEASE READ THIS NOTICE CAREFULLY AS 1T MAY AFFEGT YOUR LEGAL RIGHTE

Yo 2l persons resident in Canada who purchased, used or ingested FLEET PHOSPHO-S0DA [ Primary Clabant) or
thedr parsanal represenialives, heirs, assigns and frastess ["Reprasentative Claimant’), and any other residents of
Canada assarfing the nght to sue the Defendants by reason of their farmiliad relationship with a Primary o
Representalive Cletmant, Bwhiding spouses, common faw sposss, saine-sex pariners, as well a5 parents and children
By birth, mardage o adapdon {"Derivative Claimant™,

FLEET PHOSPHO-S0DA is an over-the-counter pharmaceutical product wiich was offen dirscled to bs ysed as part
of & wel cleansing regimen, espesiafly prior to undergoing & stegical procedure such as a colshoscopy.

[lass action lawsuils were initiated i Ontario, Québec and Saskaichewan atleging et ©.8. Fleet Hulding Company
inc., ©B. Fleet Company, Inc., and Johrson & Johnson — Merck Consumer Phernaceuticals of Oanada (the
“Dafendants™y, negligently manufactured, marketed and said FLEET PHOSPHO-SOGDA in Canada withaut properly
warning of alleged risks of kidney damage. The court has not hken any posifion as to the Uuth or merits of the claims
or defences asserted by efther side. The allegations mads by the plainiiffs have not besn proven ie court, The
Defendants denied and confinue to deny the allegations against thern in these lawsulls,

Without sy admission of liabily or wrongdoing, w Seffiement Agreement bas been reached. I you would ke a cony
of the Setlement Agreement, itis avaiiable atvesw classaction.ca (English or French) or 2 000y can be obtained fom
condacting Class Counsel as lisfed below.

In peder for ihe sstfietent fo becoms sffective, itmust be approved by the Cowt. A mstion o spprove ihis Setilement
Agpeament will be heard by fhe Ontarly Superior Court of Justice in the cily of London, Gntars an (20t &t
100 am. Atihis hearing the Courb wilt determing whether the Satfiement Agreement is falr, ressonable and in the
best interests of Class Mambers. Al fmely flled written submissions Fom Class Marmbers will be considersd 5t this
five.

1T you wish to comment o make an objection to the Seitlemant Agreemant, you may defiver # written submission fo
Clags Counsst isted befow in advance of the seftement spproval hearing, Class Counsel will refay such submissions
o e Courl. Or, if you 80 choose, you may appesr at the besring and make your sulrriseions crally. ¥ vou support
the sefflament, you do not have to do anything at this tme and further nolice wil be published following the settlenent
approveat hearing, This will enizin details of the procedwre to be fullowed by Class Members making clains for
cornpansaiion.

Should Hhe Setlement Agreement recalve final approval, further Notics willbe published,

A bwaring seeking permission to discontinue the Guebec Procesding so that Qusbec Class Members can participate in
the Satflement Agresment Tor which spprovad is being sought in the Ontario Coun hias been schedulad for
2011, st X008 5o, in Quebsc City,

H tho Betllement Agreemant is approved by the Courd, the settlement payments will be oaid out in accordance with the
Setthrnent Agreement which can bs found on Class Counsel's webstte Jisted befows. Primary Climants or
Reprasentative Claimsnts may be sigible to recalve compensation based on orideris which are outlined in the
Sotterant Agreement, parlivularly Schedules B and E. Derivative Clzimants may also be elighle for compensation,




Summary of
Settlement
Agresment

Opiing Out

Legal Fees

Further information

English enguiries:

T
(3]
1

¢ The Defendants, while nol admitting Rabiiity, wifl pay a sum of apprximately $17.995 000.00 to setife the
olgimg of &ll Giass Membars,

»  Claimants may be eligible to recsive seiflement payments £ they ingested FLEET PHOSPHO SODA and
subsaguenty developed serlain iypes of kidney darmage,

»  The size of compensation payable to Eligible Claimants will be basad on the fotal number of sporoved
tladms and the severity of injurfes.

+  The timing and the process for filing a claim wil be avallsble in 2 further nofice to be published after the
Seltiernant ks approvad by the Court,

& Provinciat Health Insurers Wil share g fund of $1.800 00000 which shall be i ful satisfaction of medica]
services provided o fobe provided to Efigible Primary Claimants.

Further Details regarding the Selffement Agreerment may be viewad 2t vavw clessselion ca (English and French) or a
sopy can ba obkained from contacling Class Counsel as listed below.,

At the seffement approval hesring, the Plaintifis will ask the Court bo approve termes whereby all persons who come
within the cless definifion il autormatically be includad in the Class anless they exclude emselves from the Class
{Qut-Gut™,

The deadiine snd procedurs for opting-out and ihe effect of doing so wil be reviewsd 2 ihe selliement approvel hearing
and ihose details will be available in z further notize o be published sfer the Seflerant Agreament is spproved by The
Loigt.

Class Counssl will seek covr! approval of legal fees nol o exceed 25% of e total setflement benefits plus
dishesernents and applicable javes.

For Furthar nfonmation Please Contact Class Counssl s iohows,

Siskinds ¥ Frerech enguiries: Siskinds, Desmeules

68C Waterioo Street 43 Rue Buade, Bur 320
London ON NBA 3V8 Québec City, Quiher GIR 4A2
HMatthew 0. Sasr Madhalle Boulay

Yol (00) 4615108 17822 Tel: (4183 694-2000

Ewalll matbasr@siskinds com Email;

nathalie houlry@siskindsdesmeutas.com

This Notice has been authorized by the Ontarle Superior Court of Justice



SCHEDULE H
SHORT FORM NOTICE OF SETTLEMENT APPROVAL

HAVE YOU USED
FLEET PHOSPHO-SODA?

iF YOU OR SOMEONE CLOSE TO YOU USED FLEET PHOSPHO-SODA, PLEASE READ
THIS NOTICE CAREFULLY AS IT MAY AFFECT YOUR LEGAL RIGHTS AND YOU MAY
BE ELIGIBLE FOR COMPENSATION

FLEET FHOSPHO-S00A is an over-the-counter pharmaceutival product which was often directed to be used 2 part of = bowel clsansing regimen,
especially gricy o undergoing & surgical procedure sush as & colonoscapy.

Class action fwsuits were infiatad In Onlario, Québac and Saskatchewan afeging that CB. Fleet Huding Comwany Inc, 0.5, Fleet Company. ine.,
and Jobrson & Johnson - Marck Consumer Pharmareutivals of Canada {the Defendants”) neghgently manufactired, marksted snd seid FLEET
PHOSPHO-SODA in Ganads without properly warning of allaged risks of ddney damage. The Defendants deny the plaintiffs’ sllegations and deny any
wrongdoing of fabilily. The court ke not teken any position.as to the Tulh of merlts of the claims of defences asserled by sither side. The ailegations
fnade by the plainifis have not baen proven in courl.

i yous o & farndly maviser ingested FLEET PHOSPHO S0DA and developed kidney damage, vou may be enfitied 16 compensation,

A Seflament Agresnient has been réached and approved by the Court and the cleim period has started to run. Tyou or semsone close {o you used
FLEET PHOSPHO S0DA, vou should Immediataly review the full legal notice in this matter 1o snswe you undersiand your legaf rights. A copy of the
Fil e notice £an be viewsd ot weavslassaction.ca (English and Frerch), or can be oblained from contacting Class Counsel as listed below or by
contacling the Claims Admintsirator.

The setiement Is for sporoximately $11.905000.00. [tis pot possible &l this fme to esfimate whal leve! of compensation any one particular Fligihle
Claimant may reteive.

Clairn forms must be compleled by |

The Clairns Adgmiristrator can be reached st

Class Counssl con be reached as follows:

English enguires: Siskinds L French enguiries; Siskinds, Desmeulas
830 Watetioo Street 43 Rue Buade, Bur 320
London ON NEA 3V8 Quibec City, Québeg GIR 4AZ
Matthew D. Bagr Nathalie Boulay
Tel  {B00) 451-8166 «7822 Tel: (418} 6842008
Emall_matt baerisiskinds.com Email nathelie boday@siskindsdesneules com

PUBLICATION OF THIS NOTICE HAS BEEN AUTHORIZED BY THE
ONTARIC SUPERIOR COURT OF JUSTICE




TO ALL CLASS
MEZMBERS:

Summary of
Seltfement
Agraement

SCHEDULE |
LONG FORM NOTICE OF SETTLEMENT APPROVAL

* FLEET PHOSPHO-SODA CLASS ACPON _

NOTICE OF SETTLEMENT .APPROYAL
I

|

PLEASE READ THIS NOTICE CAREFULLY A5 1T MAY AFFECT YOUR LEGAL RIGHTS

To alf residents in Canada who hyested FLEET PHOSPHO-SODA ["Primary Cleimant’) or their parsonal
representatives, heirs, assions and trustees ("Representalive Claiment”), and any other residents of Canada asserling
the right fo sue the Defendarts by reason of thel familial refationship with & Primary Glaimant & Representative
Clamant, inchading spouses, commen law spouses, same-sex partoers, as well 5s parants and shitdren by birkh,
mirriage o adeption {Derivative Claimant’)

FLEET PHDSPHC-SODA is an over-the-counter phammaceutical product which was often directed fo be used as-parf of
5 bowd cleansing regimen, especially prior to undergeing a surgical procedure such as = colonoscopy.

lease be advised that the Ontario Supertor Court of Justlice has approved the FLEET PHOSPHO-S0DA Seifierent
Agresment reached in ¢lass actions trought in Onterlo, Québec and Saskatchewsn which alleged fhal 0.8 Flest Helding
Company Inc., CB. Fleet Campany, Inc., and Johyson & Johnson ~ Merck Consumer Pharmaceuticals of Canada fihe
"Detendants’) negligantly manulactured, marketed and sold FLEET PHCSPHO-S0DA in Canada without properly
warning of alleged visks of kidney damage. The tlaims period has now started fo run.

Tra Defandants deny the plaintfe’ allegations and deny sny wrongdoing or Habilily. The cour] has ot takien any position
85 fo the ruth or menits of the caling or defences asseried by efffer side. The allegations mads by e plalntifis have not
been proven in cowt.

yei would ke a-copy of the Seffement Agreement, itis avaliable on Class Counsal's webelle 2l wawchssastion.ca
{English and French} or a copy can ba obtained by contacting Class Counsel or the Claims Admintstator as e nurnbers
Hatend Brsliny,

T be sntitled to compensation, Class Merbers, incliding Primary Claimants, Representaiive Slaimanis and Derivative
Clamnants, must fle a claim with the Claims Adrinistrator by [BATEL

#  The Defendants, while not admiting lisbilly, wil pay & sumof appreximately $11,985,066.00 to setle the
cleims of gil Clate Members.

#  Clainsants may be sligible to raceive selferment payments if they Ingesied FLEET PHOSPHO SODA, and
subssquently developed cariain fypes of kidney damags. For detailed information on qualificetion, please see
Sehedules "B” and E” of the Seliement Agresment

+  The ske of compensation gayable fo Eligible Claimands will be based on the total number of approved dlaims
and the severiy of injuries.

s (lass Members have untll [BATE] lo fle a Clam.
»  Derlvative Claimants may also be efighle 1o reselve satfement payments,

«  Provincial Health Insurers will share a fund of $1.800,600.60 which shall be in full satisfaction ofmedical
services provided or io be grovided lo Eligible Primary Claimants,




Opting Out

Lagal Fees

important Degdiines

Further information

English enquiries:

.

Y persens wha come within the class definflion are automatically inciuded i the Class unless ey sxclude hemselves

Fom the Class {'Opt-Out"). To Opt-Ci, 2 Class Member has to complete, sign and refrn an "Opt-Dut Form®
postmarked or deposited by courier by IUSTET. e Class Member does not Gnely and proparly OpbOud, he or she wil]
b forever barred from Instituting any action against the Defendants and/or Released Parties related in the use of |
FLEET PHOSPHU-S0DA. If a Clase Mamber does Opt-Out o dogs not fimely and proparly make a claim under the
Seitlenent Agreoment, he or she will be forever bared from recelving any compensation under the Sefifement
Agresment.

Gnce he Claims Deadine has passed, Class Counsel will seek court spproval of legal fees not fo exceed 25% of the
fotal setlement benelits phis disburserments and applicable taxes. Clags Counsel were retained on a contingend basis,
Class Colnsel were responsitie for landing aif disbursernents Incurrsd in pursising this lisigation,

Chaimants ars net responsible for any legal fees incurred fo date. Claimants may, bt are aut obliged to refain thelr own
Tawyars o assist hem & making individual claims under the Settlernent Agreemant but they ey not find it necessary o
do 50, Subimiting a claim unter he Setflement Agreement ks considerably less complex and less expensive than
pursiirg an individual fawsuit in the event that Claimants Teel they require the assistance of 5 lawyer in making their
cigin, they will be responsible f0 pay the legal fees of any fawyer they retain to prepare their claim,

{BATE] Deadiine to Opt.Out of the Settiement Agreement
{ATES Deadiine ts File a claim

Because of the deadlines, you must act without delay,

Axzomplate csopy of the Setffement Agreemant and e Claim Form are available at waw.slassaction ca {English and
Frergh). To have s bard copy of the claim fom or opbout form matied directly to you, please call the Claims
Adrinistrator a

i viersmarin

For Further information Please Gomect Class Counsed as follows:

Shelingds YW French enguiries: Sickinds, Desmeules

880 Waterloo Bhreef 43 Rue Buads, Bur 320
London ON NBA 3V8 Québec City, Québec B1R 4AZ
Matthew O Baer Mathalie Boulay

Tel, (RO} 461.8186 xV822 Tet: {418 654-2000

Emuil  mall bagr@siskinds com Email

nathalie boulay @siskindsdesmeties com

This Motte has been authorized by the Ontarlo Superfor Court of Justice



SCHEDULE J

METHOD OF BDISSEMINATING NOTICE OF SETTLEMENT APPROVAL HEARING

The Short Form Notice shall be:
{a) published once in the following newspapers:
(i)  The Globe & Mail (National Edition)
{ii)  The Gazette {(English Quebec)
(i) Le Soleil (French Quebec)
(iv) i.a Presse (French Quebes)
v Le Journal de Quebec (French Quebet)

{vi) L¢ Journal de Montreal (French Quebec);

{b)  sent to the Kidney Foundation of Capada requesting that it be posted on their
website and distributed to thew membership through their newsletter or other
means; and

(¢ sent to the Canadian Society of Nephrology requesting that it be distributed to
their membership by e-mail or other means.
The Full Legal Notice shall be:

3 posted on the websites www classaction.ca {(English and French} and
www. mearchantlaw.com: and

{b) sent by direct mail to anyone requesfing a copy.



DISSEMINATION OF NOTICE OF SETTLEMENT APPROVAL

SCHEDULE K

The Short Form Notice shall be;

{a)  published twice in the following newspapers (one Wednesday, one Saturday):

()

{ii}
(iii)
{1v)
)
()
{vii}
{viii)
(ix}
{x)
(D)
{xii}
{x1i}
{xiv)
(xv)
(xvi)
{xvii)
{xviit)
(xix)
{xx]
{xx1)
{xxit)
(xxiii)

{xxiv)

The Globe & Mail {National Edition)

The Sun (Vancouver, British Columbia)
Vancouver Province {Vancouver, British Columbia}
Times Columnist {Victoria, British Columbia}
Journal {Edmonton, Alberta)

Herald (Calgary, Alberta)

Leader Post (Regina, Saskatchewan)

Free Press Wﬂmnipeg, Manitoba)

Star (Toronto, Ontario)

Sun (Toronte, Ontario)

Cinzen {Ottawa, Ontario)

Spectator (Hamilton, Ontario}

Star (Windsor, Ontario)

Le Journal de Quebee (French - Quebec)

Le Journal de Montrea! (Freach - Quebec)
The Gazette {English - Montreal, Quebec)

Le Novelliste (French — Quebec)

La Tribune (French — Quebec)

Le Quotidien (French — Quebec)

L’ Actualite (French ~ Queber)
Times-Transcript (Moncton, New Brungwick)
Chronicle (Halifax, Nova Scotia)

Guardian (Charlotietown, Prince Edward Island) and

Telegram (St John's, Newfoundiand);



(hy  published in the carliest possible edition of the Capadian Medical Association
Journal;

£¢) sent 1o the Kidney Foundation of Canada reguesting that it be posted on their
website and distributed to their membership through their newsletter or other
means, and
(dy  sent fo the Canadian Society of Nephrology requesting that it be distributed to
their membership by e-mail or other means.
The Full Legal MNotice shall be:

(a) nosted on the websites www . clagsaction.ca (English and French} and
www merchantlaw com, and

() sent by direct mail 1o anyone requesting a copy.

A presy release with respect to settlement approval will be issued to Canada Newswire in both
English and French.
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