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AND TO: SHOPPERS DRUG MART {(LONDON) LIMITED
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CLAIM

The Plaintiffs, on their own behalf and on behalf of the Class Members, claim:

a)

b)

d)

e)

9)

an order certifying this action as a class proceeding and appointing the Plaintiffs
as Representative Plaintiffs for the Class pursuant to The Class Proceedings Act,

CCSM ¢ C 130;

$50 million in general damages for the Class or such other amount as

particularized prior to trial or as this Honourable Court deems just;

exemplary, punitive and/or aggravated damages in the amount of $5 million or

such other amount as this Honourable Court may order at trial;

a declaration that the Class Members were employees of the Defendants;

in the alternative, a declaration that the Class Members were dependent

contractors of the Defendants;

a declaration that the Defendants were the common, joint or single employer of
the Class Members who entered into one or more Associate Agreements with
Shoppers Drug Mart (London) Limited and are jointly and severally liable for all

damages owing to those Class Members;

a declaration that there exists a contract of employment, or alternatively, a
dependent contractor agreement, between each Class Member and one or more

of the Defendants (the “Contract” or “Contracts”);



h)

)

K)

a declaration that any Associate Agreement entered into between each Class
Member and one or more of the Defendants does not constitute a valid and

enforceable Contract;

in the alternative, if any such Associate Agreement constitutes a valid and

enforceable Contract, a declaration that:

i) there is no term, provision or clause in the Associate Agreement that
clearly and unequivocally removes the right of each Class Member to

common law reasonable notice or payment in lieu thereof; and

i) any purported term, provision or clause in the Associate Agreement
purporting to characterize any Class Member as an independent

contractor is void and unenforceable;

a declaration that it is an implied or express term of all Contracts and/or Associate
Agreements that, in the event of termination without cause, the Defendants are or
were required to provide each Class Member with common law reasonable notice

or pay in lieu thereof,

a declaration that the Defendants, or any of them, wrongfully dismissed the Class
Members and breached the Contracts, Associate Agreements and/or the
common law and contractual duties of honest performance and good faith owed

to the Class by:

i) misclassifying the employment relationship of the Class Members;



i)

iv)

misrepresenting to the Class Members that they were independent
contractors rather than employees, or alternatively, dependent

contractors;

terminating the Class Members without cause in an unreasonable,
misleading, unfair and/or unduly insensitive manner, including by
removing and restricting the Class Members from working at their
designated retail store premises and unreasonably managing the Retail
Businesses, as defined herein, in the period immediately preceding

termination;

failing to advise the Class Members that they are or were entitied to

common law reasonable notice or pay in lieu thereof; and

failing to provide the Class Members with common law reasonable notice

or pay in lieu thereof;

1) a declaration that, as a result of the above-noted breaches and misconduct, the

Defendants are liable to the Class for:

)

(ii)

(iii)

damages for wrongful dismissal including recovery of Termination

Entitlements, as applicable and defined herein;

damages for breach of contract and the duties of honest performance and

good faith in contract and at common law;

consequential damages resulting from the determination that the Class
Members were employees of the Defendants and not independent

contractors;



(iv)

(v)

(vi)

(vii)

in the alternative, consequential damages resulting from the
determination that the Class Members were dependent contractors of the

Defendants and not independent contractors;

special damages resulting from any costs incurred by the Class Members

in seeking to obtain suitable and comparable replacement employment;

any adverse tax liability sustained by the Class Members resulting from
the determination that the Class Members were employees of the

Defendants and not independent contractors; and

in the alternative, any adverse tax liability sustained by the Class
Members resulting from the determination that the Class Members were
dependent contractors of the Defendants and not independent

contractors;

m) a declaration that damages owing to the Class Members for wrongful dismissal,

being, inter alia, Termination Entitlements, are increased and the applicable

notice period elongated due to some or all of the following:

0

(ii)

the Defendants’ imposition of a restrictive covenant(s) on the Class
Members, which limited or prevented the Class Members from promptly
obtaining suitable and comparable replacement employment and

mitigating their losses; and/or

the circumstances of a wrongful group termination, which increased
competition and placed Class Members at a significant disadvantage with
respect to obtaining suitable and comparable replacement employment to

promptly mitigate their losses;
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n)

0)

p)

Q)

an interim, interlocutory and final order for specific performance directing that the
Defendants comply with the Contracts and/or the Associate Agreements, in

particular, to ensure that:

() the Class Members are properly classified as employees;

(i)  in the alternative, the Class Members are properly classified as dependent

contractors; and

(i)  the Class Members are paid Termination Entitlements;

pre-judgment and post-judgment interest at a rate fixed pursuant to the Court of

King's Bench Act, CCSM c C280, as amended,

an order directing a reference or giving such other directions as may be
necessary to determine the issues, if any, not determined at the trial of the

common issues;

costs of this action on a full indemnity basis, or in an amount that provides
substantial indemnity, plus applicable taxes, in accordance with the Excise Tax

Act, RSC 1985, ¢ E-15, as amended,

the costs of notice and administering the plan of distribution of the recovery in this
action in the sum of $1 million, plus applicable taxes, or such other sum as this
Honourable Court deems appropriate, pursuant to ss. 24(1) and 33(6) of the CPA;

and

such further and other relief as this Honourable Court may deem just.



DEFINITIONS

2. In this Statement of Claim, in addition to the terms that are defined elsewhere herein, the

capitalized terms have the following meanings:

a)

b)

d)

a)

“Associate” means the corporation and its representative, pharmacist, president
and/or principal who franchised and operated a Shoppers Drug Mart retail drug

store business for the Defendants;

“Associate Agreement(s)’ means the agreement(s) executed between each
Associate and Shoppers Drug Mart Inc. or Shoppers Drug Mart (London) Limited

to franchise and operate a Retail Business;

“Class” and “Class Members” means all former Shoppers Drug Mart Associates
in Canada, exciuding Québec, who entered into an Associate Agreement(s) with
Shoppers Drug Mart Inc. or Shoppers Drug Mart (London) Limited and whose
relationship was terminated by either of those Defendants at any time from 2006

to the date of certification;

“Competitive Business” means any business in Canada involving the
dispensing and sale of drugs and selling of cosmetics, health and beauty aids,
retail postal outlet products and services, health foods and vitamins, or home

health care products;

“CPA” means The Class Proceedings Act, CCSM ¢ C 130;

“Defendants” means, collectively, Shoppers Drug Mart (London) Limited and

Shoppers Drug Mart Inc;

“Plaintiffs” mean TLB Pharmacy Ltd. and Tracy Bellyou;



h) “Retail Business(es)’ means the Shoppers Drug Mart retail drug store business,
including the retail store premises, that the Associates managed and operated for

the Defendants;

i) “SDM” means the Defendant, Shoppers Drug Mart Inc.,

i) “SDM London” means the Defendant, Shoppers Drug Mart (London) Limited,
and

k) “Termination Entitlements” means, collectively, payment in lieu of reasonable

notice at common law being all outstanding termination pay and the value of all
employment-related benefits and entitlements payable to the Class Members for
such notice period including, but not limited to, wages, bonuses, commissions,
incentives such as retirement savings plan and mobile telephone plan payments,

and health, dental, life insurance and disability benefits.

THE PARTIES
The Plaintiffs and Class Members

3. The Plaintiff, Tracy Bellyou, is a resident of Winnipeg, Manitoba and is a licensed
pharmacist who owns TLB Pharmacy Ltd., the other named Plaintiff in this proceeding. TLB
Pharmacy Ltd. is a Manitoba corporation that was created for the purpose of entering into an

Associate Agreement with SDM.

4, Ms. Bellyou first started working at a Shoppers Drug Mart store in September 2000 and
the Plaintiffs entered into an Associate Agreement with SDM in June 2008 to franchise a Retail
Business located at 1122 Pembina Highway, Winnipeg, Manitoba (the “Pembina Shoppers

Store”). Throughout their fourteen-year Associate relationship with SDM, the Plaintiffs entered

10



into five such Associate Agreements with SDM, with the final Associate Agreement being

executed on June 14, 2020.

5. On January 19, 2022, SDM unilaterally and abruptly terminated its relationship with the

Plaintiffs, without cause.

6. The Plaintiffs bring this action pursuant to the CPA on their own behalf and on behalf of
the Class Members: all former Shoppers Drug Mart Associates in Canada, excluding in Québec,
who entered into an Associate Agreement(s) with SDM or SDM London and whose relationship

was terminated by either of those Defendants at any time from 2006 to the date of certification.

The Defendants

7. The Defendant, Shoppers Drug Mart Inc., is a corporation continued under the laws of
Canada and is-was a wholly owned subsidiary of Shoppers Drug Mart Corporation,—whish-is
itselfa—subsidiary—of Loblaw Companies Limited acquired following—its—acquisition—of-the
Shoppers Drug Mart Corporation in 2014 for $12.4 billion in cash and stock._On or about
n 2021 r rporation wound into Loblaw Companies Limi

n rs Dr n holly-ow| idi fl w Com i imited

8. The Defendant, Shoppers Drug Mart (London) Limited, formerly known as Big V
Pharmacies Co. Limited, is a corporation continued under the laws of Canada. SDM London is a
wholly owned subsidiary of SDM responsible for franchising Shoppers Drug Mart stores. In
particular, SDM London grants licenses to operate Retail Businesses in Ontario under an
arrangement with SDM. SDM London acts as signatory when executing its form of Associate
Agreement with Ontario-based Associates—which is materially identical to SDM’s form of

Associate Agreement—but has appointed SDM as its operational agent to carry out its
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obligations and duties under each Associate Agreement. As of March 27, 2014, there were 99

Associates who entered into Associate Agreements with SDM London on this basis.

9. For ease of reference, SDM and SDM London are collectively referred to herein as the
“Defendants.” However, the only claims pertaining to SDM London are those of Class Members

who executed one or more Associate Agreements with that Defendant.

10. Through their Associates, the Defendants operate a network of Retail Businesses across
Canada under the name Shoppers Drug Mart, other than in Québec, where they operate under
the name Pharmaprix. This network is among the largest operating in Canada’s retail drug
marketplace, consisting of more than 1,300 Shoppers Drug Mart and Pharmaprix stores across

all provinces and two territories in Canada.

11. Through this network of Retail Businesses, the Defendants sell prescription drugs along
with other consumer goods including food, household products, cosmetics, vitamins and home
health care products. Shoppers Drug Mart represents itself as Canada’s leading pharmacy

retailer and, in 2022, its retail sales in Canada amounted to over $16 billion in revenue.

12. At all material times, the Retail Business relationships between the Defendants and
Class Members were subject to and governed by the terms of the Contracts and/or Associate

Agreements and the common law.

EVENTS GIVING RISE TO THIS ACTION
The Defendants’ Mass Without-Cause Termination of the Class Members

13, ln-thelatterhalf-of-2021 and-From 2019 to the beginning of 2022, the Defendants

abruptly—and—unilaterally —terminated ended their Retail Business relationships with

approximatelymore than 200 Associates Class-Members-without cause, representing more than

15% of all Shoppers Drug Mart Retail Businesses in Canada. In a typical year, less than fifty
12



(50) such Associate relationships end. In_most cases, the Defendants terminated these

i i inti h r r ilater Wi

44-17. Pursuant to the Associate Agreements, the Defendants assumed complete control over

all management, supervision and operational aspects of the Retail Businesses in the sixty (60)
day notice period immediately preceding their termination (the “Notice and Management

Period”). During the Notice and Management Period, the Defendants prohibited the Class

13



Members from seeking replacement employment but simultaneously restricted them from

working at the Retail Businesses.

45.18. The Class Members were wrongfully dismissed. The Defendants did not provide them
with proper or sufficient reasonable notice or pay in lieu thereof pursuant to the common law, the

Contracts and/or the Associate Agreements.

16.19. In reliance on the Associate Agreements, the Defendants provided all Class Members
with only sixty (60) days notice, paying earnings less all debts, liabilities and losses suffered or
incurred by the Retail Businesses during the Notice and Management Period. The Defendants
also ceased paying other benefits and entitlements owed to Class Members during this period

including, inter alia, mobile telephone plan and retirement savings plan payments.

47.20. The Class Members had no control over the Retail Businesses during the Notice and
Management Period. As a result, they suffered unexpected losses arising from the Defendants’
operation of the Retail Businesses, such as the incursion of additional expenses by the

Defendants during that period that did not align with the Class Members’ Retail Business plans.

48:21, The Defendants provided the same 60 days’ notice to all Class Members at termination,
which fell below that to which the Class Members are or were entitled to at common law and
pursuant to the Contracts and/or Associate Agreements. The Defendants otherwise provided no
advanced notice to the Class Members of the pending termination of their Retail Business

relationships at any time prior to the above-noted event.

49.22. The circumstances pleaded in paragraphs 14-18 13-21 apply equally to all, or
substantially all, Class Member terminations by the Defendants without cause since at least

2006.

The Plaintiffs’ Circumstances

14



20:23. From Qctober September-2000 to January 2022, Ms. Bellyou worked continuously at
Shoppers Drug Mari—she first began working as a pharmacy student at a SDM store located in
Winnipeg, Manitoba and was subsequently promoted to pharmacist before becoming an

Associate at the Pembina Shoppers Store in June 2008.

21424, From the time the Plaintiffs entered into their first Associate Agreement with SDM to
operate the Pembina Shoppers Store, they continuously worked exclusively with SDM for a
period of almost fourteen years. Throughout the course of this Retail Business relationship, the
Plaintiffs performed their duties competently, diligently and faithfully. SDM provided them, from
time-to-time, with positive feedback and acknowledgment of their hard work and overall

commitment to the operation of the Retail Business.

22:25, SDM paid for the Plaintiffs’ mobile phone plan monthly, which it considered an expense
of the Retail Business. SDM also required Ms. Bellyou to enroll in a mandated Associate plan for
health, dental, life insurance and disability benefits—enroliment in the plan was not optional, and
SDM withdrew the cost of the benefit plan on a monthly basis from the Plaintiff's personal bank

accounts. In addition, SDM contributed to the Plaintiff's retirement savings plan.

23-26. SDM abruptly terminated the Retail Business relationship between it and the Plaintiffs,

without cause, on January 19, 2022.

2427, In late 2021, SDM’s corporate office requested a meeting with Ms. Bellyou. Under the
assumption that this would be a routine meeting, Ms. Bellyou requested an agenda or other
information to assist in preparing for the meeting. SDM did not provide her with any of this

requested information.

25:28. On January 19, 2022, Ms. Bellyou attended a Zoom meeting from her home with SDM’s

regional vice-president and district manager, who advised that SDM was immediately

15



terminating its Retail Business relationship with the Plaintiffs, providing no reason for the
termination other than it was SDM's prerogative and executive right to do so. On the same day,
SDM changed the locks to the Pembina Shoppers Store, preventing Ms. Bellyou's access to the
Retail Business. SDM immediately terminated Ms. Bellyou's access to her Shoppers Drug Mart
email account, confiscated her computer, and strongly encouraged store staff not to speak with
her. SDM only permitted Ms. Bellyou to attend at the Pembina Shoppers Store to retrieve her

personal belongings from her office after hours.

26:29, SDM provided a written notice of termination to the Plaintiffs approximately three (3) days
later, indicating that its termination of their Retail Business relationship was effective March 26,
2022, and that, per the terms of the Associate Agreement, SDM had the right—and elected—to
assume absolute control over all aspects of the management and supervision of the Pembina

Shoppers Store for sixty (60) days, effective immediately.

27-30. During this Notice and Management Period, SDM paid the Plaintiffs a share of revenues,
income, and profits of the Retail Business less all debts, liabilities and other business-related
expenses for items such as inventory counts and banking fees. Overall, SDM expensed more
hours for labour during this Period than anticipated in the Plaintiffs’ Retail Business plan,

resulting in the Plaintiffs receiving less earnings than anticipated.

28.31. SDM also ceased payment of certain benefits and incentives owing to the Plaintiffs
during this Period, such as, inter alia, mobile telephone plan and retirement savings plan
payments. While SDM delivered to the Plaintiffs all personal mail and documents that had been
received at the Pembina Shoppers Store while it was in exclusive control of the Retail Business,

it had opened all envelopes before forwarding them to the Plaintiffs.

29.32. Immediately following the end of the Notice and Management Period, SDM ceased all

involvement with the Plaintiffs. At the time of their wrongful dismissal by SDM, the Plaintiffs had
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yearly earnings arising from the Retail Business of approximately $120,000 plus benefits and
incentives, including bonuses and retirement savings plan contributions, with a collective value

of approximately $15,000 to $35,000 per year on average.

30:33. Pursuant to their Associate Agreement, the Plaintiffs were prohibited from seeking any
replacement employment during the Notice and Management Period. Accordingly, after being
unilaterally and abruptly terminated by SDM on January 19, 2022, Ms. Bellyou was not able to
work again until March 27, 2022, after which time she entered into a short-term contract as a
pharmacist at a non-Shoppers Drug Mart owned pharmacy. Ms. Bellyou worked in this capacity

on a full-time basis from May to October 2022.

3434, Since October 2022, Ms. Bellyou has worked as a pharmacist at another non-Shoppers

Drug Mart owned pharmacy on a part-time basis, approximately 28 to 30 hours per week.

32.35. SDM did not provide the Plaintiffs with common law reasonable notice or pay in lieu
thereof contrary to the terms of the Contracts and/or Associate Agreements executed between
the parties. Nor has SDM compensated the Plaintiffs with Termination Entitlements to date. The

Plaintiffs have suffered damage and loss resulting from this wrongful dismissal and SDM’s

breach of the applicable Contract and/or Associate Agreement. As a result of the manner of her

BACKGROUND OF THE DEFENDANTS’ RETAIL FRANCHISE SYSTEM
The Shoppers Franchise System

33-36. SDM designed and oversees the franchise system for a chain of Retail Businesses in
Canada in accordance with a very strictly supervised business model (the "Shoppers

Franchise System"). At all material times, the Defendants’ Retail Businesses were operated by
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their Associates, meaning (i) the corporations through which the Defendants’ Retail Businesses
were operated; and (ii) the pharmacists or principals who owned those corporations—and who

were required to pass SDM'’s training program.

34.37. In 1994, SDM introduced system-wide compulsory practices that reduced the autonomy
of Associates. Among other things, it opened distribution centres governed by uniform policies
and procedures pertaining to Associates, including a requirement for Associates to exclusively

purchase merchandise for the Retail Businesses from those centres.

35.38, Among other stringent and comprehensive policies and procedures respecting the
management and operation of all Associate-operated Retail Businesses across the country,
SDM imposed mandatory training and advertising programs on Associates. Under the Shoppers
Franchise System, the Defendants’ district managers met and spoke frequently with Associates

and audited their compliance with the Defendants’ various and numerous operating standards.

36:39. The Defendants also assumed control of the daily bookkeeping and accounting
responsibilities of each Associate relating to the Retail Business. They assigned these
responsibilities to SDM's central retail accounting department (“Shoppers’ Accounting
Department’) and charged Associates a fee for this service. All individuals who worked at the
Retail Businesses, including cashiers, pharmacists and Associates, were paid through the same

Shoppers Accounting Department payroll system.

37-40. At all material times, under the Shoppers Franchise System, the Defendants subjected
Associates to rigorous uniform standards and controls that applied across SDM's national chain

of Retail Businesses, requiring Associates to, among other things:

a) operate under a common form of Associate Agreement and operations manual;

b) sell common goods;

18



c) purchase goods only from distribution centres owned and operated by the

Defendants or other specific preferred supplier of the Defendants;

d) share common advertising;

e) participate in a common customer loyalty program and benefits plan;
f) retain common accounting and bookkeeping services; and
g) use common equipment, including computer equipment (the “Equipment”).

The Defendants’ Control Over Retail Business Operations

38:41. Despite the Defendants’ characterization of Associates as “independent contractors” in
the Associate Agreements, Associates did not act independently at any time in their operation of

the Retail Businesses.

3842, At all material times, the Defendants owned or leased and outfitted, pursuant to their
standards, the designated retail store premises out of which Associates operated. Specifically,
the Defendants acquired or leased the retail store premises, including acquiring and installing on
the premises all furnishings, leasehold improvements, fixtures and Equipment that the
Defendants deemed appropriate for the conduct of the Retail Business. The Defendants then

licensed the use of those retail store premises to their Associates.

4043, Pursuant to the Associate Agreement, the Defendants considered the payment of all rent
and other occupancy costs under the lease as a cost of the Retail Business and charged each
Associate a fee for rent of the premises, common area maintenance and realty tax payable

under the applicable lease for the designated retail store premises.
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4144, The Defendants also exercised extensive rights and powers over all Retail Business
operations. At all material times, the Defendants required Associates to covenant to exclusively
use services provided by the Defendants including, among other things, common operational
support and marketing, advertising, purchasing, distribution, information technology, human
resources, loss prevention, insurance and accounting services. Associates depended entirely on

the Defendants for these services.

4245 |ikewise, at all material times, the Defendants controlled the supply chain of
merchandise respecting each Retail Business. The Defendants not only acted as wholesalers—
requiring Associates to buy their merchandise—but they also set the retail price of the goods,

in-store di m f sold by the Retail Businesses.
From time-to-time, the Defendants delivered to Associates and required them to sell excess
inventory, even when the Associates did not order or wish to sell such inventory through the

Retail Business.

43.46, Per the Associate Agreement, each Associate devoted their full time and attention to the
operation and management of their designated Retail Business and conducted the Retail
Business in accordance with all specifications, standards, policies and operating procedures that

the Defendants prescribed.

The Defendants’ Fees and Disproportionate Share of Retail Profits

4447, The Defendants guaranteed a minimum earning for each Associate, even if their
designated Retail Business was unprofitable or underperforming expectations. In exchange,
Associates were forced to forego almost all financial upside of their designated Retail
Businesses. At all material times, the Defendants received the lion's share of the net revenues of

each Retail Business, and they—not the Associates—absorbed any losses.
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45.48, In addition, the Defendants incurred expenses of their own through their active role in the
operation of each Retail Business, which they recovered in part through fees they charged to
their Associates. As a result, Associates did not make meaningful profits in their operation of the

Retail Businesses.

46:49. In 2006, SDM introduced a financial model to calculate and determine the Associates’
incentive-based compensation and the Defendants’ share of revenues. Under this model, the
Defendants established performance targets and a yearly budget for each Retail Business
based on prior years’ performance and economic factors. These factors—underlying the annual
Retail Business plans and reports drafted by Shoppers’ Accounting Department and finalized
through discussions between the Defendants’ representative(s) and the Associates—affected

the metrics of Associates’ incentive-based compensation and fees payable to the Defendants.

4750, Specifically, throughout the business year, each Associate deposited their designated
Retail Business’ revenues into a bank account managed by Shoppers’ Accounting Department,
which it used to pay the Defendants’ suppliers. In turn, Shoppers' Accounting Department
provided each Associate with a monthly profit and loss report and the financial information
required for the Associate to file their corporate tax returns. Shoppers’ Accounting Department
prepared the reports pursuant to which each Associate’s incentive-based compensation and

fees owing to the Defendants were determined.

48.51. Per the Associate Agreement, the Defendants required Associates—and periodically
charged them fees—to use and participate in company-wide specified services and programs in

connection with their designated Retailed Businesses, including inter alia:

a) the Loss Prevention Fee, for loss prevention services;,

b) the Academy Fee, for training courses;
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c) the Retail Accounting Fee, for bookkeeping and accounting services;

d) the Equipment Rental Fee;

e) the Optimum Program, for the customer loyalty program;

) the Insurance Fee, for an insurance program obtained by SDM;

q) the IT Support Fee, for computer system technical support,

h) the Dataline Communications Fee, for a technology communication system; and

i) the PIN Pad Fee, for the PIN pads used to process debit and credit card

transactions in retail stores.

49.52. The Defendants reconciled the above-noted fees and Retail Business profits at the end
of each year. At all material times, the computation of Associates’ incentive-based compensation
and the above-noted fees were the means by which profits (but not losses) were shared
between each Associate and the Defendants. As a result of the Defendants’ control over this
computation, the Defendants extracted a disproportionally large share—approximately 80% or

more—of any Retail Business profits.

THE ASSOCIATE AGREEMENT

Nature and Uniformity of the Contract of Adhesion

50.53. The Associate Agreement executed between the Defendants, or any of them, and each
Class Member was a standard form contract of adhesion. The form and content of SDM’'s and

SDM London’s respective Associate Agreement were materially identical.

54-54. At all material times, the fundamental covenants, terms, conditions, agreements, policies,

practices and required duties and obligations imposed on each Class Member by the Associate
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Agreement in the operation of their designated Retail Business were substantially uniform,

consistent and common across the Class.

62:55. FF

three—(3)years—Although the Defendants updated the form and content of the Associate
Agreement from time to time during the class period, the fundamental terms of the Associate
Agreement material to this action were the same or substantially the same in all applicable

versions of the Agreement across the Class.

53.56. The Associate Agreement contained an acknowledgment by the Class Members that, for
contractual and other purposes, their status was that of “independent contractor” and not a
partner, agent or joint venture member with SDM and/or SDM London. For the reasons pleaded

herein, to the extent that the Associate Agreements constitute valid and enforceable Contracts,

any such provisions are void and unenforceable.
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At no time di M - heir A i ition, nor did the

The Defendants’ Strict Specifications Respecting Retail Business Operations

84-61. The Associate Agreement provided the Defendants with significant and extensive
authority and control over fundamental operationai aspects of each Retail Business. Among

other things, the Associate Agreement required the Class Members to:

a) use and prominently display at their designated retail store premises the
Defendants’ name, mark, trademarks, signs and logos without any accompanying
words or symbols of any nature unless first approved by the Defendants (the

“Defendants’ Marks”);

b) operate the Retail Businesses in strict conformity with all of the Defendants’
prescribed standards, specifications, rules, policies and procedures including,

without limitation, controls respecting:

() the nature, type and quality of goods and services that they offered for
sale by and through the Retail Businesses and the maximum sale prices

established for such goods and services;

24



c)

d)

(i) the safety, maintenance, cleaniiness, function and appearance of their

designated retail store premises and the contents of those stores;

(i) the general appearance, dress code and use of prescribed uniforms and

name badges by all employees at their designated retail stores premises;

(iv) the use of the Defendants’ Marks at their designated retail stores

premises;

(v) the hours of operation for which the Retail Businesses were open for

business; and

(vi) the use and retention of standard forms in the Retail Businesses;

advertise and sell and/or provide only those goods and services that the
Defendants approved in writing, and not to advertise and sell and/or provide any

goods and services that the Defendants disapproved;

sell, merchandise, promote or otherwise deal in products, and provide only those
services specified by the Defendants to be offered by and through the Retail

Businesses;

exclusively purchase all materials and supplies needed and specified by the
Defendants for the operation of the Retail Businesses either directly from the
Defendants or from a supplier specified by the Defendants, such as the

Defendants’ affiliated entities and corporations; and

retain the Defendants to arrange and provide a centralized bookkeeping and
accounting service involving the supervision by the Defendants of banking,

payment of accounts payable, collection of accounts receivable and preparation
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of statements, balance sheets and other reports regarding the financial status of
the Retail Businesses. With respect to these services, the Associate Agreement
released the Class Members from any obligation to prepare and furnish reports,
books, records, accounts and statements respecting the Retail Businesses, and

required the Class Members to:

(i) co-operate with the Defendants in implementing the services, including
providing to them all information required by the Defendants to perform

the services;

(i)  exclusively use these services for all bookkeeping and accounting of the

Retail Businesses; and

(i) pay the Defendants, or service provider arranged by the Defendants, a

fee—determined by the Defendants—in respect of such services.

The Defendants’ Broad Authority to Monitor Retail Business Operations

565.62. The Associate Agreement provided the Defendants with broad authority to:

a)

b)

enter into any Class Member’s designated retail store premises, at any time, to
inspect and determine whether the Class Member was in compliance with the
provisions of the Associate Agreement respecting the mandatory use of the

Defendants’ Marks in connection with the Retail Business;

inspect and audit—at any time during normal business hours, and without prior
notice to the Class Member—the business records, bookkeeping and accounting

records, cash register tapes, invoices, purchase orders, payroll records, cheque
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d)

a)

stubs and bank deposit receipts and the business records (including tax returns)

of the Retail Business;

access—at all times—the Class Members’ bank accouni(s) for the Retail
Businesses, including the ability to electronically transfer funds to and withdraw
funds from the account(s) at all times, and demand from the Class Members any
and all banking information relating to those account(s), or any loan account(s),
including bank statements, cancelled cheques, loan amounts, bills of exchange

and documents of withdrawal; and

act as irrevocable Power of Attorney for each Class Member, including exercising
the Power of Attorney granted by the Associate Agreement during any

subsequent legal incapacity on the part of the pharmacist Class Members.

The Defendants’ Tools and Equipment

56.63, At all material times, the Defendants were the owners or lessors of all tools and
Equipment fundamental to the operation of the Retail Businesses. The Defendants purchased
the computer systems and software and acquired and installed all furnishings, leasehold
improvements, fixtures and equipment that they deemed appropriate for the conduct of the

Retail Businesses, which they leased to the Class Members.

§7-64. The Associate Agreement explicitly prohibited the Class Members from:

using any Equipment not specified by the Defendants in the conduct of Retalil

Businesses;
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b) entering into any lease for Equipment with any person, firm or corporation other
than the Defendants or one of their affiliated entities or corporations, as

prescribed by the Defendants; and

c) using in the operation of the Retail Businesses any information systems and
technology not specified by the Defendants with respect to recording and
reporting financial information, merchandise reordering, labour scheduling,
inventory control and any other operational aspects of the Retail Businesses such
as computerized or electronic bookkeeping, accounting, point-of-sale and
inventory control systems. The Associate Agreement dictated that the Class
Members could only purchase, lease, license or otherwise obtain these systems

from sources of supply authorized in writing by the Defendants.

The Class Members’ Covenant of Exclusivity with the Defendants

68.65. The Associate Agreement required each Class Member to devote the entirety of their
time, labour, skill, effort and attention to their designated Retail Business, and explicitly
prohibited them from engaging, in any capacity, with any Competitive Business in Canada

without prior written consent of the Defendants.

88:66. At all material times, the Class Members worked exclusively with—and were entirely

economically dependant on—one or more of the Defendants.

The Defendants’ Assumption of Control Over Retail Businesses at Termination

60-67, The Associate Agreement provided the Defendants with the option to terminate the
Associate Agreement, and therefore the Retail Business relationship, upon providing the Class

Member with at least sixty (60) days’ prior written notice of termination, which became effective

at the expiry of the first contract year, or the notice period provided, whichever was later,
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6168, In the event of termination—including where the Defendants deemed it advisable, in their
own discretion, to terminate a Retail Business relationship—the Associate Agreement provided
the Defendants with absolute and exclusive control over the management, supervision and
operation of the subject Retail Business from the period commencing on the date of the

Defendants’ assumption of management and ending on the termination date.

62:69. During the Notice and Management Period, Class Members were required to reimburse
the Defendants for any out-of-pocket expenses that the Defendants incurred in connection with

their exclusive management and operation of the Retail Businesses.

63:70. While Class Members were entitled to revenues, income and profits arising from the
Retail Businesses during this Period, all debts and liabilities incurred by the Defendants while in
exclusive control over the Retail Businesses were deemed the debts and liabilities of the Class
Members and not the Defendants. All revenues and income generated during the Notice and
Management Period would be retained by the Defendants and applied by them in payment of

the debts and liabilities of the Retail Businesses.

64-71. In the event that the revenues and monies arising out of the day-to-day operation of the
Retail Businesses during the Notice and Management Period were insufficient to satisfy the
debts and liabilities thereof, the Associate Agreement provided authority to the Defendants to
borrow such monies (or any part thereof) for and on behalf of the Class Members from any bank
or other lender and upon such terms as the Defendants deemed reasonable, or advance all or

any part of such deficiency from their own funds.

65:72, In the event that the Defendants elected to advance such deficiency, that amount
constituted a debt of the Class Member. Until paid, each such advance bore interest at a rate

equal to the rate at which the Defendants were able to borrow funds from their bank.
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66:73. The Associate Agreement permitted the Defendants to withhold from any monies owing

to any Class Member an amount which, in the Defendants’ judgment, was required to finalize

any outstanding accounts receivable owing by third parties to the Class Member. In such

circumstances, the Defendants also had the broad discretion to employ and/or terminate at any

time, with or without cause and without additional notice, the non-corporate Class Members.

6+74. The Associate Agreement further required each Class Member, at the end of their Retail

Business relationship, to sell all property and assets that they owned and used in connection

with the Retail Business to the Defendants or other party specified by the Defendants including,

without limitation:

a)

b)

d)

e)

all of the Class Member's cash on hand and in their bank account, or other

depositories, relating to the Retail Business;

all prescription lists and charge account records relating to the customers of the
Retail Business, including all records and details pertaining to customer

requirements;

all inventories of pharmaceuticals, drugs and merchandise of and pertaining to
the Retail Business other than pharmaceuticals, drugs and merchandise more
than one (1) year old or which, in the reasonable opinion of the Defendants, were

obsolete, shop-worn, damages, discontinued or otherwise unsaleable;

accounts receivable arising from the sale of inventories in the ordinary course;

prepaid expenses of the Retail Business;

the right of the Class Member in respect of the telephone and/or fax number(s)

listed under their name and used in connection with the Retail Business; and
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9) all telephone systems, copy and fax machines and any delivery vehicle(s) used

solely for deliveries to customers of the Retail Business.

Restrictive Covenants Imposed Upon the Class Members at Termination

68:75, During the Notice and Management Period, the Associate Agreement prohibited Class
Members from seeking replacement employment or otherwise engaging with any Competitive

Business, in any capacity, without prior written consent of the Defendants.

68:76. The Associate Agreement imposed additional restrictive covenants following the Notice
and Management Period. For a period of two (2) years after the expiry or termination of the
Associate Agreement, Class Members are or were prohibited from directly or indirectly engaging
in a Competitive Business located within the “Protected Radius” of their designated Retail

Business, defined as:

a) in a city or town having a population of 50,000 persons or more, a radius of one
and one-half (1-1/2) miles from the location of their designated Shoppers Drug

Mart retail store premises;

b) in a city or town having a population of 25,000 to 50,000 persons, a radius of two
(2) miles from the location of their designated Shoppers Drug Mart retail store

premises; and

c) in a city or town having a population of 25,000 persons or less, a radius of three
(3) miles from the location of their designated Shoppers Drug Mart retail store

premises.

#0:-77, The Associate Agreement provided the Defendants with further control over the Class

Members by permitting any pharmacist Class Member to accept a position as a bona fide

31



employee (and in no other capacity) in any Competitive Business or any other Shoppers Drug
Mart Store within the Protected Radius, provided that they were or are not directly or indirectly
an owner or principal of such business and fully disclosed of the terms of their employment to

the Defendants.

CLASS MEMBERS’ EMPLOYMENT RELATIONSHIP WITH THE DEFENDANTS

78. _ The Plaintiffs and Class Members, specifically Ms. Bellyou and each non-corporate Class
Member, were in an employment relationship with SDM or SDM and SDM London. To the extent
that Ms. Bellyou and each non-corporate Class Member who provided services pursuant to the
Contracts and/or Associate Agreements were paid by or through the corporate Class Members,

this does not negate that such an employment relationship existed.

#2:81, The Defendants carried out their business as a pharmacy retailer in the provision of

prescription drugs and consumer goods through the Plaintiffs and Class Members. The
Defendants explicitly directed the Class Members as to how, where and when they could
perform their duties pertaining to the Retail Businesses, including the provision of the designated

retail store premises and all required Equipment and tools. The Defendants took the lion’s share

32



of the net revenues of the Retail Businesses, and they—not the Class Members—absorbed any
losses. As particularized above, the Class Members were not independent, but were rather

entirely or almost entirely dependant on the Defendants for their economic well being.

73-82. As such, at all material times, the Class Members were employees of SDM or SDM and
SDM London at common law. The Defendants misclassified the Class Members' employment
relationship by classifying them as “independent contractors” in the Associates Agreements
when they should have classified them as employees. Accordingly, to the extent that the
Associate Agreements constitute valid and enforceable Contracts, any such provisions are void

and unenforceable.

#4-83. The duties performed by Class Members and the supervision and control imposed on the
Class Members by the Defendants through their standards, rules, policies, practices and
procedures establishes an employment relationship. Particulars of such a relationship include,

but are not limited to, the fact that:

a) the Defendants required Class Members to use only the specific information
systems and technology that they authorized in the operation of the Retail
Businesses, including centralized bookkeeping and accounting services, point-of-
sale and inventory control systems obtained from sources of supply that the

Defendants prescribed;

b) the Defendants trained all Class Members and persons employed in the operation
of the Retail Businesses, including with respect to related computer software, in
accordance with their policies, procedures, manuals and rules communicated

through training, orientation and memoranda;
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c)

d)

e)

9)

Class Members were required to prominently display and use the Defendants’
Marks in their designated retail store premises and represented themselves as

working for the Defendants in the operation of the Retail Businesses;

Class Members were the face or the “ambassadors” of the Defendants’ retail
pharmacy business and were the primary point of contact between the

Defendants and their consumers;

Class Members were subject to inspections of their designated retail store
premises by the Defendants, at any time and without notice, where non-
compliance with the Defendants’' standards and policies could result in their
termination or other disciplinary action including the payment of a sum to the

Defendants;

Class Members were subject to inspections and audits of the Retail Business'’
records, including bookkeeping and accounting records, among others, by the
Defendants, where non-compliance with the Defendants’ standards and policies
could result in their termination or other disciplinary action, including the payment

of a sum to the Defendants;

the Defendants monitored and supervised, by and through Shoppers’ Accounting
Department and the above-noted technoiogy systems, and had unfettered access
to the banking, bank accounts, loan accounts, payment of accounis payable,
collection of accounts receivabie and preparation of financial statements, balance
sheets and other reports pertaining to the financial status of the Retail

Businesses;
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h)

the Defendants dictated all fundamental specifications, standards, rules, policies

and procedures respecting the Retail Business operations, which they

communicated through training, orientation, memoranda, applicable manuals and

rules, including, inter alia:

0]

(ii)

(iif)

(iv)

v)

(vi)

the nature, type and quality of goods and services offered for sale by and
through each Retail Business and the maximum sale prices for those

goods and services;

the detailed rules, instructions and reminders respecting general
appearance, dress code and use of prescribed uniforms and name

badges at every designated retail store premises;

the rules, instructions and reminders respecting time allocation,
scheduling and the designated hours of operation of the Retail
Businesses, including the number of hours that each pharmacist Class

Member was required to work as a dispensing pharmacist per week;

the safety, maintenance, cleanliness, function and appearance of the

designated retail stores premises and the contents of those stores;

the nature of every designated retail store premises and appearance of
those stores, including the adoption, use and display of trademarks,
fixtures, furnishings, equipment and signs, products and services and

technigues relating to sale, promotion and marketing;

the permitted insurance and Equipment of the Retail Businesses; and
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)

k)

n)

0)

P)

(vii) the mandatory screening process that pharmacist Class Members were
required to pass in order to work for the Defendants, including providing

proof of pharmacist licences;

the Defendants required the Class Members to commit their full time and
attention to the management, conduct and operation of the Retail Businesses and

to work exclusively for the Defendants;

the Defendants were, at all material times, the owners and/or lessors of all retail
store premises and provided all Equipment and tools required for the operation of

the Retail Businesses;

the Defendants fixed and determined all Class Members’ compensation and paid
the Class Members directly through the Shoppers Accounting Department payroll

system. The Class Members never received payment directly from customers;

the Defendants benefitted from the majority of the net revenues of each Retail
Business, resulting in the Class Members being unable to make meaningful

profits;

the Defendants assumed the risk of any loss respecting each Retail Business;

the Defendants were, at all material times, the irrevocable Power of Attorney for

financial and regulatory matters respecting the Retail Businesses;

the Defendants solicited customers of the Retail Businesses directly;

the goods and services that the Class Members sold and rendered, along with the

Class Members’ payment of fees to the Defendants as particularized above and
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q)

t)

pursuant to the Associate Agreements, formed the vast majority of the

Defendants’ revenue;

Class Members performed a core business function for the Defendants, and the
Defendants’ retail pharmacy business could not operate without the work

performed by the Class Members;

the work performed by the Class Members for the Defendants was seamlessly

integrated with the work performed for the Defendants;

the Defendants required the non-corporate Class Members to opt-into and pay for
employment-related benefits including health, dental, life insurance and disability

benefits, among others;

the Defendants paid for certain out-of-pocket expenses relating to the Retail
Businesses including covering the Class Members' mobile phone plans and, from

time to time, provided bonuses to the Class Members;

the Defendants provided the Class Members with performance feedback, login

credentials and email address accounts;

customer complaints were received and initially handled by the Defendants’

management team rather than the Class Members; and

the Defendants imposed restrictive covenants on the Class Members during the
Notice and Management Period and following termination, restraining and/or
preventing the Class Members from operating independently or engaging with
any Competitive Business in any capacity without prior consent of the

Defendants.
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75-84, At all material times, the terms and conditions of each Class Member's employment,
including those incorporated into any Contracts that exist or existed between each Class
Member and the Defendants and/or the Associate Agreements, were uniform and consistent

across the Class in all material respects.

76-85. At all material times, the policies and practices of the Defendants that affected the
conditions of the Class Members’ employment were materially uniform and consistent across the

Defendants’ operations.

F£86, At all material times, the obligations and duties performed by and associated with the
Class Members, all aspects of which were set out in the Contracts and/or Associate Agreements
and the operating policies and procedures set down by the Defendants were materially uniform

and consistent across the Defendants’ operations.

#8.87. As employees, the Plaintiffs and Class Members were or are entitled to common law

reasonable notice or payment in lieu thereof upon termination without cause.

CLASS MEMBERS’ DEPENDENT CONTRACTOR RELATIONSHIP WITH THE
DEFENDANTS

88. In the alternative, the Plaintiffs and Class Members were in a dependent contractor
relationship with the Defendants. At all material times, they worked as Associates pursuant to

Contracts and/or Associate Agreements executed with SDM or SDM London.
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80:91. The Defendants misclassified the Class Members’ employment relationship by

classifying them as “independent contractors” in the Associates Agreements when they should
have classified them as dependent contractors. Accordingly, to the extent that the Associate
Agreements constitute valid and enforceable Contracts, any such provisions are void and

unenforceable.

8492, The Plaintiffs’ and Class Members’ income entirely depended on their exclusive and
permanent work for the Defendants, which prevented them from providing services to any other
employer, company, or person, in some cases for decades. They were, at all material times, in
complete economic dependence on SDM or SDM and SDM London and are therefore owed

reasonable notice of their termination at common law.

82.93. The duties and obligations owed by Class Members and the supervision and control
imposed on the Class Members by the Defendants establishes a dependent contractor
relationship. In addition to that particularized above, particulars of such a relationship include,

but are not limited to:

a) the Class Members’ reasonable expectations of their intended working

relationship with the Defendants;

b) the Class Members’ covenant to work exclusively for the Defendants;
c) the Class Members’' complete or nearly complete economic dependence on the
Defendants;
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d)

Q)

h)

)

the permanency of the relationship between the Class Members and the
Defendants, which involved exclusive working relationships of greater than two

years in most, if not all, cases;

the Defendants’ control over Retail Business operations, including the nature,
type, quality and prices of goods and services offered for sale by and through

those Retail Businesses and prescribed dress codes at retail store premises;

the Defendants’ ownership of all retail store premises and tools and Equipment

relating to the Retail Businesses, which they rented or leased to the Class;

the Defendants’ majority share of the profits of the Retail Businesses;

the Defendants’ imposition of restrictive covenants on the Class Members during
the Notice and Management Period, restraining and/or preventing the Class
Members from operating independently or engaging with any Competitive

Business in any capacity without prior consent of the Defendants;

the manner in which the Class Members conducted the Retail Businesses strictly
in conformity with the Defendants’ policies, procedures, standards, programs and

rules; and

the fact that the Defendants absorbed all losses of the Retail Businesses.

83.94. At all material times, the terms and conditions of the Contracts and/or Associate

Agreements between the Class Members and the Defendants were uniform and consistent

across the Class in all material respects.
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84.95. At all material times, the policies and practices of the Defendants that affected the
conditions of the Contracts and/or Associate Agreements were materially uniform and consistent

across the Defendants’ operations.

86.96, At all material times, the duties performed by and associated with the Class Members,
the aspects of which were set out in the Contracts and/or Associate Agreements and the
operating policies and procedures set down by the Defendants, were materially uniform and

consistent across the Defendants’ operations.

86.97. As dependent contractors, the Plaintiffs and Class Members were or are entitled to

common law reasonable notice or payment in lieu thereof upon termination without cause.

CLAIMS
The Defendants are Liable as a Common Employer

8798, The Plaintiffs rely on the common employer doctrine at common law for Class Members

who contracted with SDM London.

88-99. At all material times, the business operations of SDM and SDM London were closely and
inextricably interrelated. The Defendants were associated or related companies carrying on one
enterprise—the operation of Retail Businesses through the Class Members—with SDM acting as
SDM London’'s agent to carry out its obligations and duties under each Contract and/or

Associate Agreement.

88-100, Although SDM London acted as signatory in the execution of Associate
Agreements, both Defendants shared supervision of those Class Members in the operation of
the Retail Businesses and, at all material times, SDM retained extensive control and direction
over the terms and conditions of the employment, or alternatively, dependent contractor
relationships, of all Class Members.

41



86-101, The Defendants objectively demonstrated that they intended to be parties to the
Contracts and/or Associate Agreements. Facts in support of the finding that SDM and SDM
London are a common, joint or single employer at common law include, inter alia, that, at all

material times:

a) SDM and SDM London were under common control, having common directors,

shareholders and the same registered office address;

b) the form and content of SDM London’s Associate Agreement was materially

identical to SDM'’s form of Associate Agreement;

c) SDM London required Class Members to operate Retail Businesses within the
Shoppers Franchise System under the name Shoppers Drug Mart in accordance
with SDM’s strictly supervised business model, from which the Class Members’

sole income was derived;

d) SDM and SDM London paid all Class Members by and through the common and

centralized Shoppers Accounting Department;

e) SDM and SDM London trained all Class Members pursuant to common,

mandatory training, orientation and advertising programs;

f) SDM and SDM London required Class Members to sell common goods through
the Retail Businesses, which the Class Members purchased from the distribution

centres that they owned and operated;

a) Class Members participated in a common customer loyalty program and benefits

plan provided by the Defendants;

h) all Class Members displayed the Defendants’ Marks in common; and
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) SDM determined the use of prescribed uniforms and name badges that Class
Members and other employees of the Retail Businesses were required to wear,
including at retail store premises that were subject to Associate Agreements

executed by SDM London.

84:102. The Defendants are jointly and severally liable for damages arising from the

claims of Class Members who contracted with SDM London.

Systemic Misclassification of Class Members as Independent Contractors

92103, Despite the centrality of the Class Members’ work performed for the Defendants’
operations, the extensive control the Defendants exercised over the Class Members’ duties and
responsibilities pertaining to the Retail Businesses, and the nature of the work the Class
Members performed for the Defendants, the Defendants systemically and uniformly misclassified
the Class Members as independent contractors contrary to the common law and failed to remit

common law reasonable notice or pay in lieu thereof.

93:104,  The Defendants knew or ought to have known that the Class Members relied on
them to properly advise the Class Members of their employment or dependent contractor status

and eligibility for common law reasonable notice or pay in lieu thereof.

94:-105, The Defendants knew or ought to have known that the Class Members entirely
depended on them for their economic well being. The control, direction and supervision that the
Defendants had over the Class Members in the operation of the Retail Businesses, as
particularized above, created an employment relationship or, in the alternative, a dependent

contractor relationship between each Class Member and one or more of the Defendants.

85:1086, Relying upon the terms of the Associate Agreement, the Defendants improperly

shifted their business expenses to the Class Members who were under the misapprehension
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that they were independent contractors. As a result, the Class Members incurred improper and
unreasonable debts, liabilities and/or expenses during the Notice and Management Period {o the

Defendants’ benefit without seeking reimbursement for those items.

Systemic Breach of Contract and Duties of Good Faith and Honest Performance

86:107, It was an express or implied term of the applicable Contracts and/or Associate
Agreements at common law that, upon termination without cause, every Class Member is or was

entitled to common law reasonable notice or pay in lieu thereof.

97-108. The Contracts and/or Associate Agreements contain no term, provision or clause
that clearly and unequivocally limits or removes the right of each Class Member to common law

reasonable notice or payment in lieu thereof.

98:109, To the extent that the Associate Agreements are valid and enforceable Contracts,

they provide that Associates are or were entitled to “at least 60 days prior written notice”

[emphasis added] in the event of termination, indicating that the Defendants intended for the
notice period to align with common law standards, subject to a minimum notice period of sixty

(60) days.

99:110, The Defendants misapplied these terms by providing only a maximum of sixty
(60) days’ notice to every Class Member they dismissed across the country, which falls well-
below the Class Members’ entitlements at common law and is inconsistent with meaning of the

Contracts and/or Associate Agreements.

400:111 SDM and SDM London drafted the terms of the Associate Agreements. To the
extent that any terms_or provisions in the Associate Agreements are ambiguous, including those
particularized above, any and all ambiguities must be construed against the Defendants and

read in favour of the Plaintiffs and the Class Members.
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404112, At all material times, the Class Members were under the direct control, oversight

and supervision of the Defendants, who were in a position of power over the Class Members.

The Class Members relied on the Defendants to advise them of their eligibility for common law

reasonable notice or pay in lieu thereof and to fulfill their responsibilities in contract and at

common law, including to compensate them with Termination Entitlements.

102-113. As a matter of law, the Defendants owed common law and contractual duties to

the Class Members—including an inherent duty of good faith arising from the employment or

dependent contractor relationship, requiring honest dealings in the performance of the Contracts

and/or Associate Agreements and good faith in the manner of termination—all of which required,

and continues to require, the Defendants to:

a)

b)

c)

d)

e)

ensure and advise the Class Members that they are properly classified as

employees;

in the alternative, ensure and advise the Class Members that they are properly

classified as dependent contractors;

in the course of dismissal and during the Notice and Management Period, act in a
manner that is candid, reasonable, honest and forthright with the Class Members
and refrain from engaging in conduct that is unfair or in bad faith, such as being

untruthful, misleading or unduly insensitive;

advise Class Members that they are entitled to common law reasonable notice or

pay in lieu thereof; and

ensure that Class Members are appropriately compensated with common law

reasonable notice or pay in lieu thereof.
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403-114. The Defendants systemically applied the Associate Agreements and acted

without due regard for the Class Members’ legitimate interests or reasonable expectations in

breach of their contracts with and duties owed to the Class by, inter alia:

a)

b)

d)

improperly and arbitrarily misclassifying the Class Members as independent

contractors rather than employees or, alternatively, dependent contractors;

misleading Class Members by misrepresenting to them that the were independent

contractors instead of employees or, in the alternative, dependent contractors;

failing to advise the Class Members of their entittement to common law

reasonable notice or pay in lieu thereof;

failing to provide the Class Members with common law reasonable notice or pay
in lieu thereof, including withholding compensation owed to the Class Members in

lieu of benefits and bonuses denied to them by reasons of termination:

relying on their improper misclassification of the nature of the Class Members’
employment status in order to improperly shift their business expenses to the
Class Members, including during the Notice and Management Period, to their

benefit and the Class Members’ detriment;

removing Class Members from, and precluding any access to, the Retail
Businesses and their designated retail store premises during the Notice and
Management Period, including advising store staff not to communicate with the

Class Members; and
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g) unreasonably restricting the Class Members from promptly obtaining suitable and
comparable replacement employment following termination and/or placing them

at a significant disadvantage with respect to mitigating their losses.

404-115. Any and all actions taken by the Defendants based on their interpretation of the
Associate Agreement that favoured their interests over those of the Class Members constituted
a breach of the Defendants’ contractual and common law duties of honest performance and

good faith owed to the Class.

4656:116. The Defendants had no legitimate basis for their arbitrary designation of the Class
Members as independent contractors and failure to provide common law reasonable notice or
pay in lieu thereof, which was contrary to the express or implied terms of the Class Members'
Contracts and/or Associate Agreements and for which the Class Members have suffered

damages as a result.

406-117. Such breaches are ongoing and continuous in respect of the Class Members

since at least 2006.

Wrongful Dismissal

407118, The Defendants wrongfully dismissed the Class Members within the meaning of
the common law by terminating their employment without just cause and without providing

common law reasonable notice or pay in lieu thereof.

108-119, The Plaintiffs plead and rely on paragraphs-13-22, 53-60, 67, and 78-117 96-106,

above.

408.120. ___Each of the Plaintiffs and Class Members has suffered damages and loss as a

result of their wrongful dismissal, including the loss of remuneration and value of benefits which
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they would have otherwise received during the notice period such as, inter alia, bonuses,
incentives, retirement savings plan contributions, paid cell phone expenses and health, life

insurance and disability benefits.

Ho.121. Every Class Member was placed at a significant disadvantage in finding
replacement employment and mitigating their losses as a result of the Defendants’ imposition of
restrictive covenants, including those confining the Class Members to a Protected Radius and
restricting or preventing them from looking for work, and working, during the Notice and
Management Period and, in some cases, well beyond such period. Many of the Class Members
were also terminated, en masse, which increased competition in obtaining suitable replacement

employment.

144122, The Class Members are entitled to recover damages for wrongful dismissal from
SDM or SDM and SDM London including, but not limited to, Termination Entitlements. The

applicable notice period should be elongated or increased to reflect the impacts of:

a) the Defendants’ restrictive covenants imposed by the Associate Agreement,
which limited or prevented the Class Members from promptly obtaining suitable
replacement employment and mitigating their losses for at least sixty (60) days
during a time when the Defendants were in complete control of the Retail

Businesses and, in some cases, up to two (2) years, following termination; and/or

b) the competitive landscape with respect to finding suitable and comparable

replacement employment at the time of the Class Members’ wrongful dismissal.

42123, The Plaintiffs recognize that the quantum of damages owed to each Class

Member for wrongful dismissal will vary across the Class. The Plaintiffs seek a declaration to the
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effect that whatever that quantum is for each Class Member, it should be increased for every

Class Member based on one or more of the above-noted factors.

H13:124. While other factors in determining an appropriate notice period, such as age and
length of service, may vary, the fact of the Class Members’ entitlement to common law
reasonable notice or pay in lieu thereof, being Termination Entitlements, and the above-noted

factors are common across the Class and are appropriately dealt with collectively.

Mitigation

114-125. The Class Members have attempted to mitigate their damages by seeking
reasonably comparable employment positions. The Plaintiffs, on behalf of the Class, seek
related expenses incurred as special damages, such as job search and relocation expenses, in
an amount to be determined at an individual issues trial, the full particulars of which will be

provided before ftrial.

REMEDIES
Damages

445:126. As a result of the Defendants’ unlawful conduct, as particularized above, the
Plaintiffs and Class Members have suffered damages and losses for which the Defendants are

liable, including, but not limited to:

a) damages for wrongful dismissal, including recovery of Termination Entitlements

as defined herein and as applicable, with interest;

b) damages for breach of contract and duties of honest performance and good faith

owed to the Class in contract and at common law;
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c) nominal damages in the event that Class Members’ damages in contract are

unquantifiable or minimal;

d) compensatory, consequential and/or special damages for any proven damages or
losses in the sum that equals such damages or losses, including consequential
damages and out-of-pocket expenses resulting from the Defendants’ unlawful
determination that the Class Members were independent contractors rather than
employees or, alternatively, dependent contractors, in an amount to be

determined at an individual issues ftrial; and/or

e) aggravated, punitive and/or exemplary damages.

Punitive, Aggravated and/or Exemplary Damages

446:127,  On behalf of themselves and the Class, the Plaintiffs claim aggravated,
exemplary and/or punitive damages in an amount deemed appropriate by this Court for the
mental distress, inconvenience and psychological injury suffered as a result of the
mischaracterization of the nature of their employment and abrupt wrongful dismissal by the

Defendants.

117128 The Defendants’ unlawful conduct, particularized above, was high-handed,
outrageous, reckless, wanton, entirely without care, deliberate, callous, disgraceful, willful, in

contemptuous or intentional disregard of the legitimate rights and reasonable expectations of the

Class Members, indifferent to the consequences and motivated by economic considerations and

renders the Defendants liable to pay such damages._As a result of this conduct, the Class

448:129. A significant award of damages is justified in light of, among other things:
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a) the Defendants’ failure to uphold the common law and contractual duties owed to
the Class Members including their duties of honest performance and good faith,
which they flagrantly breached at the expense of the Class upon termination and
during the Notice and Management Period by way of, inter alia, the unduly
insensitive manner in which they removed and restricted the Class Members from
working in their designated retail store premises and the unreasonable

management of those Retail Businesses by the Defendants—and accordingly the

Class Members’ sole income stream—when in exclusive control;

b) the Defendants’ conduct in misleading the Class Members about the nature of

their employment status to their own benefit and the Class Members’ detriment;

c) the Defendants imposing a restrictive covenant(s) on the Class Members, which
placed Class Members at a significant disadvantage in seeking replacement
employment and prevented or limited the Class Members from taking prompt

action to mitigate their losses;

d) the selfish, prolonged and exploitative nature of the Defendants’ actions and

omissions; and

e) the conduct of the Defendants prior to, during and after the misconduct.

JURISDICTION

+18:130, There is a real and substantial connection between Manitoba and the facts
alleged in this proceeding. The Plaintiffs and Class Members plead and rely upon the Court of
King’s Bench Act, CCSM ¢ 280, in respect of the Defendants. Without limiting the foregoing, a
real and substantial connection exists between Manitoba and the facts alleged in this proceeding

because, among other things:
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b)

9)

h)

the Plaintiffs and other of the Class Members maintain or did maintain residence

in Manitoba;

the Plaintiffs and other of the Class Members executed Associate Agreements

with SDM in Manitoba;

the Plaintiffs and other of the Class Members worked, at all material times, for

SDM in Manitoba;

SDM carries on business in Manitoba;

SDM and SDM London are a common, joint or single employer;

the Plaintiffs and other of the Class Members reported to, and were under the

effective control of, SDM's management in Manitoba;

many of the subject wrongful dismissals occurred in Manitoba;

a substantial portion of the damages sustained by the Class Members were

sustained by entities resident and domiciled in Manitoba; and

a substantial portion of the evidence, including witness evidence, required to

resolve this litigation is located in Manitoba.

420:131, Any restriction on bringing the Class Members’ claim, including any choice of law

or forum clause, ought to be disregarded as either invalid as a result of the Defendants’ conduct

and the imbalance of bargaining power between the Defendants and the Class Members, or

otherwise unenforceable.
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SERVICE OF THE STATEMENT OF CLAIM OUTSIDE MANITOBA

4124-132. The Plaintiffs are entitled to serve this claim outside Manitoba without a court

order pursuant to Rule 17.02 of Court of King's Bench Rules, MR 553/88 because:

a) the claim relates to a contract made whole or in part in Manitoba;

b) the claim relates to a contract that provides that it is to be governed by or

interpreted in accordance with the law of Manitoba;

c) the claim relates to a breach of a contract that has been committed in Manitoba;
d) the claim relates to loss or damage sustained in Manitoba; and
e) the claim relates to a person ordinarily resident or carrying on business in
Manitoba.
LEGISLATION

422.133.  The Plaintiffs plead and rely on the provisions of the following statutes and

regulations:

a) Class Proceedings Act, CCSM ¢ C 130;

b) Court of King’s Bench Act, CCSM c 280;

) Court of King's Bench Rules, MR 553/88,

d) Excise Tax Act, RSC 1985, ¢ E-15; and

e) Income Tax Act, RSC, 1985, ¢ 1 (5 Supp).

Decemael ([ Ro023

SISKINDS LLP
1155-65 Queen Street West
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