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AFFIDAVIT OF ARCHIE LEACH 

(SWORN AUGUST 6, 2019) 

I, Archie Leach, of the City of London. in the Province of Ontario, MAKE OATH AND 

1. I am one of the representative plaintiffs in this proceeding ("Action"). As such, I have

personal knowledge of the matters to which I am deposing. Where my knowledge is based

on information that I have obtained from others, I have indicated the source of such

information and believe it to be true.

2. I have discussed the terms of the Settlement Agreement dated June 7, 2019 ("Settlement

Agreement") with Siskinds LLP ("Siskinds"). Where I use capitalized terms not

separately defined in the body of the affidavit, those terms have the meanings ascribed to

them in the Settlement Agreement.
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3. I am swearing this affidavit in support of motions being heard on September 6, 2019 for:

(a) approval of the settlement of the Action (which I understand includes a request for

approval of ancillary documents neces ary to give effect to the settlement,

including a Distribution Protocol);

(b) approval of the retainer agreement between myself and Siskinds, and approval of

Class Counsel Fees to be paid from the Settlement Amount;

( c) approval of an honorarium request; and

(d) approval of an interim payment to the litigation funder in respect of the Funding

Commission that was previously approved by the Court.

4. Nothing in this affidavit is intended to waive, nor should it be understood or interpreted to

be a waiver of, solicitor-client privilege, litigation privilege, settlement privilege or any

other privilege related to, or potentially attaching to, any of the information conveyed

herein.

A. MY SALES OF BAFFINLAND COMMON SHARES

5. On January 25, 2011, I sold 3,768,100 Common Shares on the TSX at $1.50 per Common

Share for gross proceeds of $5,652,150. I understand that the Common Shares I sold on

January 25, 2011 are "Eligible Securities" under the Settlement Agreement.

B. MY ONGOING INVOLVEMENT IN THIS ACTION

6. This Action arose out of the Joint Bid. The Class Members in this ce11ified class

proceeding are the former holders of BIM Securities who either tendered their BIM

Securities to the Joint Bid or sold their BIM Securities in the secondary market on or after

January 14, 2011 (the date the Joint Bid was made). Baffinland's sole asset was the 100%-
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owned Mary River iron ore project on Baffin Island in Nunavut ("Mary River Project"). 

This Action advances misrepresentation claims based on the allegation that Class Members 

were denied the material facts necessary to assess the value of Baffinland and the Mary 

River Project, and also seeks relief from oppression on the basis of alleged acts and 

omissions of Baffinland and its directors and officers. 

7. In April 2011, I retained Siskinds with respect to the ongoing class proceeding against the

Defendants and authorized Siskinds to add me as a Plaintiff to the proceeding and seek my

appointment as a representative plaintiff.

8. In January 2012, I entered into a revised retainer agreement with Siskinds ("Retainer

Agreement"). The Retainer Agreement is attached hereto as Exhibit "A". An unsigned

word version of the Retainer Agreement is attached hereto as Exhibit "B".

9. I understand that Peter Rooney entered into a substantially similar retainer agreement with

Siskinds at around the same time that I entered into the Retainer Agreement.

10. Since I retained Siskinds, I have been in regular contact with Siskinds by phone and email

and I have met with lawyers from Siskinds at various stages of the litigation. Siskinds has

provided details regarding the status of the action. steps taken and to be taken and the

reasons for those steps, provided key documents. and made recommendations and sought

my instructions in relation to all material matters.

11. I have been actively involved in the litigation. Among other things:

(a) on September 15, 2011 and October 6, 2017, I swore affidavits in support of the

motion for certification, and was cross-examined on those affidavits on January 4.

2018;
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(b) on November 18, 2011, I swore an affidavit in opposition to the Defendants· motion

to change venues from London to Toronto and was cross-examined on that affidavit

on March 8, 2012;

( c) on October 1, 2013, I swore an affidavit in support of the motion to approve a

Litigation Funding Agreement that I, along with Mr. Rooney, had entered into with

a litigation funder;

(d) I reviewed materials related to the Defendants' motions to strike the Statement of

Claim and provided instructions to Class Counsel regarding the motion to strike;

( e) I provided instructions with respect to January 31, 2019 mediation; and

( f) I was involved in the process that followed the January 31, 2019 mediation that

ultimately led to the settlement of the Action.

12. I believe that I have dedicated at least 100 hours to the prosecution of this Action on behalf

of the Class since I became involved in the matter.

13. Since the commencement of the Action in April 2011, it has been vigorously litigated for

over 8 years. This case has been extremely hard fought at virtually every stage by all of

the parties. There have been numerous motions, including motions that sought to have the

Action dismissed. To summarize:

(a) two motions were heard in April 2012, namely (i) the Plaintiffs' motion to stay the

related dissent and appraisal proceeding commenced by the Defendant 1843208

Ontario Inc. to determine the fair value of the Baffinland shares of the dissenting

shareholders as at March 21. 2011; and (ii) the Defendants' motion to transfer the

venue of the Action from London to Toronto. Those motions were re-argued in
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October 2012, and decided in our favour in March 2013. In July 2013, a motion 

for leave to appeal the decision on the stay motion was dismissed; 

(b) we brought a successful motion for approval of the Litigation Funding Agreement

in 2013;

( c) three concurrent motions to strike the Statement of Claim were brought by the three

Defendant groups. The motions to strike were heard over five days in December

2014 and January 2015. This Honourable Court issued an order on July 30, 2015

striking parts of the then-current Statement of Claim, with leave to amend. We

appealed that decision. The appeal was heard by the Ontario Court of Appeal on

May 4, 2016. On August 17, 2016, the Court of Appeal partly granted and partly

denied the appeal;

( d) our motion for certification of the Action as a class proceeding was heard over two

days in January 2018. On May 18, 2018, the Action was certified as a class

proceeding and I, along with Mr. Rooney, were appointed as representative

plaintiffs for the Class. Some of the Defendants sought leave to appeal the

certification of oppression claims to the Divisional Court. On September 11, 2018,

leave to appeal was denied; and

(e) concurrent with the certification motion, the Defendants brought a motion

concerning the security posted by the litigation funder. On May 18, 2018, the Court

gave directions in relation to that motion.

14. On January 31, 2019, the parties conducted a mediation with the assistance of the former

Chief Justice of Ontario. the Honourable Warren K. Winkler as mediator. The mediation

was unsuccessful. However, negotiations continued in the months that followed with the
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successful resolution of the Action. The parties, however, agreed to continue negotiations 

towards the resolution of the Action with the continued assistance of Mr. Winkler. 

20. I am aware that, on March 4, 2019, lawyers from Siskinds attended a further mediation

session with Mr. Winkler and representatives of the Defendants, which again ended

without a successful resolution of the Action.

21. Following further negotiations. in May 2019 the parties reached an agreement in principle

to settle the action for $6,500.000.00, subject to Court approval. I authorized Siskinds to

agree to settlement on those terms.

22. I understand that the Settlement Amount ultimately agreed to was higher than what had

been offered by the Defendants at the mediation on January 31, 2019 and March 4, 2019.

23. After discussions and email exchanges with Siskinds. I understand that Siskinds believed

that the Action could have been successful. but that there were significant risks to the

Action which had to be considered. I understood and considered the following risks to

have weighed heavily in the negotiation of the Settlement:

(a) the risk that the Court would find that there had been no misrepresentations made

by the Defendants because the alleged misstatements were not untrue, the alleged

omitted facts had already been disclosed, disclosure of the alleged omitted facts

was prohibited by securities laws and/or the alleged omitted facts were not material;

(b) the risk that the unlawful tipping allegations would not be established, particularly

in light of the holding by the Ontario Securities Commission panel in the regulatory

proceeding against Mr. Walter and Mr. Waheed that neither of them had engaged

in insider trading or tipping, which was decided on similar facts to the facts

underpinning the tipping allegations in this Action;
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( c) in relation to the oppression claims of the Class, the risk that the Court would find

that there was no-class wide "reasonable expectation", or that the only "reasonable

expectation ' was for a fair bid process and that there was no unfairness in the bid

process that was held or in Baffinland failing to block the Nunavut hostile bid; and

(d) the risk that the Court would find that the Class did not suffer any loss or damage

as a result of the alleged misconduct of the Defendants because there was no

scenario that was prevented by any of the alleged misconduct that would have

resulted in the Class Members receiving significantly more than what they actually

received for their BIM Securities.

24. I also relied on the recommendation of Siskinds, whom I understand and observed to be

experienced in the litigation and resolution of securities class actions.

25. I understand that, under the Settlement Agreement and subject to the specific wording

contained in it, unless a Class Member excludes themselves from the Action by August 12,

2019, the claims brought and other claims that could have been brought in the Action will

be released forever on the Effective Date.

26. I understand this to mean that, if the Settlement is approved, no Released Claims can be

brought or continued against Releasees at any time after the Settlement Agreement

becomes effective.

27. Siskinds reviewed the key monetary and non-monetary terms of the Settlement Agreement

with me, and I am satisfied that it is appropriate. I understand that:

(a) the total amount of C$6,500,000.00 will be the sole monetary contribution by the

Defendants, either directly or by their insurers;

(b) the effect and binding nature of the Settlement Agreement;
39715%.1 
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( c) the effectiveness of the Settlement Agreement is contingent on the approval of this

Honourable Court;

(d) if the Settlement Agreement is approved and becomes effective, the case against

the Defendants will be dismissed with prejudice (meaning it cannot be brought

again);

( e) if we later discover new facts related to the claims. that discovery will not change

the binding effect of the Settlement Agreement and the releases given; and

(f) the Settlement is a compromise between the parties having regard to the various

risk factors described above.

28. I understand that we have r ceived from the Defendants costs awards of C$208,000.00 on

successful motions, which will be added to the Settlement Amount for distribution to the

Class Members (after deductions).

29. Given the risks I outlined above, I believe the Settlement Amount is fair and adequate

consideration to be paid in exchange for the Released Claims in light of those matters that

weighed heavily in the negotiation of the Settlement. Accordingly. I have instructed Class

Counsel to seek this Honourable Court's approval of the Settlement.

Proposed Distribution Protocol 

30. I have discussed with Siskinds the terms of the Distribution Protocol and the basis for those

terms. I support the approval of the Distribution Protocol in the form it is currently

proposed. Accordingly, I have instructed Siskinds to seek this Honourable Court's

approval of the Distribution Protocol.
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FEE APPROVAL 

31. Siskinds undertook to prosecute this Action on a contingency fee basis such that it would

not receive payment of its fees or disbursements unless and until a recovery was obtained

for the benefit of the Class Members.

32. Siskinds incurred significant risk in the prosecution of this litigation over 8 years, including

significant docketed time (the value of which exceeds the fee requested) and disbursements

incurred.

33. Siskinds has informed me that the value of its docketed time on this file, as at July 31,

2019, is approximately C$3,160,000 (excluding applicable taxes), which does not include

the disbursements that have been funded by Siskinds and applicable taxes on those

disbursements.

34. I have been further informed that Siskinds estimates that it will spend time valued at

approximately an additional C$75,000.00 to complete the administration of the Settlement,

if the Settlement Agreement is approved by this Honourable Court. I understand that this

additional time will be spent to:

(a) prepare for and attend the Settlement approval hearing on September 6, 2019;

(b) assist in implementation of Part 2 of the Plan of Notice, related to the notice of the

approval of the Settlement;

( c) liaise with the Administrator to ensure the fair and efficient administration of the

Settlement Agreement and Distribution Protocol; and

( d) respond to inquiries from Class Members and their lawyers, if applicable, regarding

the Settlement Agreement and the Distribution Protocol.
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This is Exhibit "A" mentioned 
and referred to in the Affidavit 
of Archie Leach, sworn before 
me at the City of London, in the 
Province of Ontario, this � 
day of August, 2019. 
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